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RELIEF PENDENTE LITE IN THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Epwarp DuMBAULD 


Special Assistant to the Attorney General, United States Department 
of Justice 


In a noteworthy decision,! rendered after the outbreak of the present war, 
relief pendente lite was granted by the Permanent Court of International 
Justice (as distinguished frorm its President) for the first time since the 
Court was established. A review of recent developments affecting that 
aspect of the administration of international justice according to law will 
therefore be timely.” 


Recent Decisions of the Court 


1. Southeastern Greenland case. 


The Court first had occasion, within the period covered by this article, to 
pass upon a question involving an application for relief pendente lite in the 
dispute between Norway and Denmark regarding Southeastern Greenland.* 

Norway by a Royal Decree of July 12, 1932, had declared its sovereignty 
over the contested territory, and six days later filed suit praying the Court to 
uphold the legality of that occupation, and also ‘‘to order the Danish Gov- 
ernment, as an interim measure of protection, to abstain in the said territory 
from any coercive measure directed against Norwegian nationals.” 4 The 
Danish government had admittedly invested the leader of a Danish expedi- 


1 Rendered December 5, 1939 in the case of the Electricity Company of Sofia and Bulgaria. 
Publications of the Permanent Court of International Justice, Series A/B, no. 79. (Publica- 
tions of the Court will hereinafter be cited simply by their letters and numbers.) 

? The subject of this article was treated by the author in his Interim Measures of Protection 
in International Controversies, 1932, pp. 144-173. Later literature includes: Hans G. Nie- 
meyer, Hinstweilige Verfiigungen des Weltgerichtshofs, thr Wesen und thre Grenzen, 1932 
(reviewed in this JouRNAL, Vol. 27 (1933), pp. 198-199); Paul Guggenheim, Les Mesures 
conservatoires dans la Procédure arbitrale et judiciare, Académie de Droit international de la 
Haye, Recueil des Cours, Vol. 40 (1932), pp. 649-761; Henri A. Rolin, Force obligatoire des 
Ordonnances de la Cour permanente de Justice internationale en matiére de Mesures conserva- 
totres, in M élanges offerts 4 Ernest Mahaim, 1935, Vol. II, pp. 280-298; Ake Hammarskjéld, 
Quelques Aspects de la Question des Mesures conservatoires en Droit international positif, 
Zeitschrift fiir auslindisches dffentliches Recht und Vélkerrecht, Vol. 5 (1935), pp. 5-33; 
Giancarlo Venturini, Le misure cautelari nel diritto internazionale, in Archivio giuridico 
Filippo Serafini, Vol. 119 (1938), pp. 40-89, 152-182. The present article supplements the 
author’s earlier work on the subject by surveying developments from 1932 to date. 

* Publication A/B no. 48, pp. 277-289. 

‘Same, p. 278. Denmark filed suit against Norway the same day, praying that the Nor- 
Wegian occupation be declared illegal, and reserving the right to apply for interim protection, 
but no such application was ever made: pp. 279-80. The two proceedings were consolidated 
by the Court’s order of August 2, 1932: p. 271. 
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tion to the territory with police powers, to be exercised not only over Danish 
subjects but also over Norwegian subjects; and, according to statements in 
Danish newspapers, there was reason to fear acts of violence against Nor- 
wegian occupants of the territory.5 Norway had also conferred police 
powers upon one of the members of a Norwegian expedition in the territory.® 
It was asserted by Norway, but denied by Denmark, that frequent contact 
between Norwegians and Danes would be inevitable. According to Danish 
contentions, the territory was so vast in area, and its occupants so few in 
number, that contacts between the Danish authorities and Norwegian sub- 
jects would be rare and accidental.’ 

Since this was the first case which had come before the Court under Rule 
57 as revised in 1931,® several interesting procedural questions received 
consideration. The Court continued its former practice of embodying its 
decision in the form of an order, rather than a judgment.? The Court also 
decided, on July 22, 1932, ‘“‘to admit, for the purposes of the proceedings on 
the Norwegian request for the indication of interim measures of protection, 
the judges ad hoc duly appointed by the Parties, ‘having regard to the fact 
that in this case the presence of judges ad hoc is not inconsistent with the 
urgent nature of interim measures of protection.’” ?° Another question 
regarding the Court’s personnel arose when one of the Judges wished to know 
‘whether he could take part in the proceedings upon the request for interim 
measures of protection, even though he were prevented by circumstances 
from taking part subsequently in the hearing of the case on its merits. The 
Court held that there was nothing to prevent the judge in question from tak- 


5 Same, p. 278. 

6 Same, p. 283. Norway agreed that the Court might defer its decision on the Norwegian 
request for interim protection “should the Danish Government inform the Court that it will 
not adopt coercive measures’’; and that the request should be understood as contemplating 
indication of measures of interim protection applicable equally to both parties. Same, pp. 
278, 282. 

7 Same, p. 283. 

8 Rule 57, in the version adopted on February 21, 1931, provided: 

Une requéte adressée 4 la Cour par les parties ou par l'une d’entre elles en vue de mesures 
conservatotres, a la priorité sur toutes autres affaires. Il est statué d’urgence et, si la Cour ne 
~ pas, elle est a cette fin convoquée sans retard par le Président. 

n l’absence d’une requéte, si la Cour ne siége pas, le Président peut convoquer la Cour pour 
lui soumettre la question de l’ opportunité de semblables mesures. ; 

Dans tous les cas, la Cour n’indique des mesures conservatoires qu’aprés avoir donné aur 
parties la possibilité de faire entendre leurs observations a ce sujet. 

* Dumbauld, work cited, p. 159. Before adoption of the 1931 version of Rule 57, indica- 
tion of interim measures could be made without a hearing, and by the President if the Court 
was not sitting. After 1931 these procedural reasons no longer prevented the use of judg- 
ments, but the Court continued to prefer orders. ‘‘The reason for the Court’s decision to 
employ the form of an order appears to be that measures of protection are essentially provi- 
sional in character, whereas judgments are final decisions.” Moreover, “measures of pro- 
tection may be indicated by the Court proprio motu, whereas this would not be possible in the 
case of a judgment.” E no. 9, 171. 

10 Publication A/B no. 48, p. 280. See also E no. 9, p. 162. 
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ing part in the proceedings in regard to the question of interim measures of 
protection, since those proceedings were distinct from the proceedings on the 
merits.”’ 

The Court found it unnecessary to decide whether it had power to indicate 
interim measures of protection when there was no controversy pending 
before it, other than the application for interim measures itself, since in the 
case at bar such a controversy had been submitted for adjudication.” 

The Court likewise found it unnecessary to determine whether its power to 
grant relief pendente lite extended only to protection of the rights of the 
parties to a dispute, or whether it could also be exercised to preserve the 
status quo ‘‘for the sole purpose of preventing regrettable events and unfor- 
tunate incidents’”’ which might aggravate or extend the dispute." 

However, it was expressly decided that ‘‘the Court is satisfied that it may 
proceed to indicate interim measures of protection at the request of the 
Parties (or of one of them) and proprio motu” but that ‘‘the Norwegian 
request for interim measures of protection must first be examined, leaving the 
question whether measures should if necessary be indicated proprio motu to 
be determined subsequently.” “ 

Upon consideration of the merits of the Norwegian request, the Court 
ruled that there was no need for indication of interim protection. Since the 
territorial dispute had already been submitted to the Court for adjudication, 
no measures thereafter taken by either of the parties could better the posi- 
tion of either claimant or have any legal effect on the status of the territory 
as ultimately determined by the Court’s decision on the merits of the con- 
troversy.!5 Likewise the occurrence of hostile incidents could not affect 
adversely, or in any way prejudice, such rights as the Court might finally 
recognize as belonging to Norway.'® Besides, the Court regarded it as alto- 
gether unlikely that any such events would actually occur, both parties hav- 
ing in open court made declarations of their intentions to refrain from such 
conduct.!” 


4 Publication E no. 9, pp. 164-5. 

” Publication A/B np. 48, pp. 283-4. See Dumbauld, p. 155; Hudson, The Permanent 
Court of International Justice, 1934, p. 416. Paragraph 1 of Rule 61, as adopted on March 
11, 1936, now specifies that an application for interim protection may be made only in con- 
nection with a pending case. 

% Publication A/B no. 48, p. 284. Judges Negulesco and Schiicking had previously in- 
dicated their acceptance of the broader view of the Court’s power. Publication D no. 2, 
2nd addendum, pp. 192-3; Dumbauld, pp. 26, 28-9, 187. The Court later reached the same 
conclusion, in the case of the Electricity Company of Sofia and Bulgaria, Publication A/B 
no. 79, p. 199. See note 53, below. 

4 Publication A/B no. 48, p. 284. 16 Same, p. 287. 

* Same, p. 285. See McNutt v. General Motors Corporation, 298 U. S. 178, 181 (1936). 

Same, pp. 285, 287. Dumbauld, p. 159. The Court also drew attention to the fact 
that in 1931 in another part of Eastern Greenland nationals of the two countries, respectively 
invested by their governments with police powers, were simultaneously present, without the 
occurrence of any “‘incidents.’’ Publication A/B no. 48, p. 283. 


394 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The same reasons convinced the Court that it should refrain from granting 
any interlocutory relief ex proprio motu. In view of the statement made on 
behalf of the Danish government that it did ‘‘not intend, as long as the case 
is pending before the Court, to take any measures that are calculated to 
change the legal status of the territory which is the subject of the case,” and 
of the similar statement made on behalf of the Norwegian government; and 
since, in any event, 


having regard to the character of the alleged rights in question, con- 
sidered in relation to the natural characteristics of the territory in issue, 
even ‘‘measures calculated to change the legal status of the territory” 
could not, according to the information now at the Court’s disposal, 
affect the value of such alleged rights, once the Court in its judgment on 
the merits had recognized them as appertaining to one or other of the 
Parties, and as, in any case, the consequences of such measures would 
not, in point of fact, be irreparable; Whereas, moreover, both Parties 
are bound by the ‘‘General Act for Conciliation, Judicial Settlement 
and Arbitration” signed at Geneva on September 26, 1928; as by the 
terms of paragraph 3 of Article 33 of the said Act, “‘the Parties under- 
take” in particular ‘“‘to abstain from measures likely to aggravate or 
extend the dispute”’; as the interpretation and application of that clause 
are subject to the compulsory jurisdiction of the Court; and as, in con- 
sequence, in the event of any infringement of these alleged rights, a 
legal remedy would be available, even independently of the acceptance 
by the Parties of the optional clause '* referred to in Article 36, para- 
graph 2, of the Statute, 


the Court concluded that there was no occasion for the indication of interim 
measures of protection ez officio.’ 

Accordingly, the Court by its order of August 3, 1932, dismissed the Nor- 
wegian request, reserving the right, however, to consider at a later date the 
question whether circumstances might then require indication of interim 
measures of protection in accordance with Article 41 of the Statute. 


2. The administration of the Prince of Pless. 


The Court again dealt with the question of interim measures of protection 
in the case concerning the administration of the Prince of Pless.2° This was 
a dispute between Germany and Poland, involving a tax controversy. While 


18 The Court is here referring to the established principle that where infraction of a party’s 
rights ean be adequately redressed by pecuniary compensation, and the Court has power 
under the Optional Clause to award such redress, the availability of that legal remedy 
renders unnecessary the indication of interim measures of protection under Article 41 of the 
Statute. Publication A no. 8, p. 7; Dumbauld, pp. 149-150, 163, 165-6. 

Where Article 33 of the General Act applies, however, the legal remedy other than interim 
measures under Article 41 of the Statute may itself consist precisely in appropriate relief 
pendente lite which the Court is empowered by Article 33 of the Act to award. In such & 
case the Court is endowed with a separate and additional jurisdiction to grant interlocutory 
relief, quite apart from its jurisdiction under Article 41 of the Statute. 

19 Publication A/B no. 48, pp. 288-9. 20 Publication A/B no. 54, pp. 150-154. 
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the dispute was pending before the Court, the taxpayer suddenly received 
from the Polish tax authorities a demand for payment. Germany applied to 
the Court for relief.?! 

On May 5, 1933, the President of the Court, Judge Adatci, telegraphed to 
the Polish minister of foreign affairs suggesting the desirability of suspending 
any coercive measures against the taxpayer until after the Court could meet 
and render its decision.” The Polish government replied that the demand 
for payment had been made inadvertently, by an official unfamiliar with the 
case, and that no measures of coercion would be resorted to pending the 
Court’s decision.2*7 The German government indicated its approval of this 
declaration.* Accordingly, the Court in its order of May 11, 1933, took 
note of these circumstances, and stated that, since the German demand had 
thus become moot, there was no occasion for the Court to pass upon the 
application for interim relief, either as to jurisdiction or merits.* 


3. The Polish Agrarian Reform and the German Minority. 


The next instance in which the Court was called upon to consider the sub- 
ject of interlocutory relief arose in connection with the case concerning the 
Polish Agrarian Reform and the German Minority.” 

Poland’s obligations with respect to minorities were prescribed by its 
treaty with the Allies, signed at Versailles on June 28, 1919; and were placed 
under the guarantee of the League of Nations by Article 12 of that treaty. 
Article 12 further provided that any Member of the Council of the League of 
Nations should have the right to bring to the attention of the Council any 
infraction or any danger of infraction by Poland of any of these obligations, 
and that any Member of the League should have the right to refer to the 
Court any difference of opinion with Poland as to questions of law or fact 
arising out of the articles regarding treatment of minorities. 


% Publication C no. 70, pp. 202-3. The German application, dated May 2, 1933 and de- 
livered to the Court on the following day, prayed the Court “to indicate to the Polish Gov- 
ernment, as an interim measure of protection, pending the delivery of judgment upon the 
Application of May 18, 1932, that it should abstain from any measure of constraint in 
respect of the property of the Prince von Pless, on account of income-tax.” Publication 
A/B no. 54, p. 151. 

® Eu égard ce qui précede ainsi que esprit du Statut et autres actes internationaux concernant 
reglement pacifique différends acceptés par Pologne me permets suggérer Votre Excellence oppor- 
tunité examiner possibilité arréter mesures coercition éventuelles contre Pless en attendant réunion 
Cour prévue pour date non postérieure @ 15 mai courant et en attendant que Cour ait pu statuer. 
Publication C no. 70, pp. 429-430. 

* Publication C no. 70, pp. 431-432. * Same, p. 432. 

_ *In thus explicitly distinguishing the questions of jurisdiction and merits in the proceed- 
Ing for indication of interim measures from the questions of jurisdiction and merits in the 
Principal litigation, the Court acted in accordance with the doctrine that the proceedings in 
which a claim for relief pendente lite is asserted constitute a separate and independent cause 
of action. Dumbauld, p. 19. See notes 11, above, and 64, below. 

* Publication A/B no. 58, pp. 175-188. 
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Germany, as a Member of the League of Nations, on July 3, 1933, sub- 
mitted to the Court, in accordance with the third paragraph of Article 12, a 
controversy regarding the Polish agrarian reforms as applied to the German 
minority in Poland. The Court was asked to decide that violations of the 
treaty ‘‘have been committed to the detriment of Polish nationals of German 
race and to order reparation to be made.” 2”. On the same day an applica- 
tion for interim protection was filed, requesting the Court ‘“‘to indicate 
interim measures of protection in order to preserve the status quo”’ until the 
Court’s final judgment was rendered.”8 

The acting President of the Court, Judge Guerrero, designated July 11, 
1933, as the date for hearing, but the Polish government announced that it 
would not be ready by that time.2® When the Court met on the appointed 
day,*° it postponed the hearing until July 19, 1933,*! after permitting the 
German agent, Professor Viktor Bruns, to make a declaration opposing such 
action. 

During the course of argument at the hearing, in response to a question by 
Judge Anzilotti, the German agent stated that it was not the Polish agrarian 
law per se, but its discriminatory application, which was the basis of Ger- 
many’s complaint. The Polish agent, Sobolewski, argued that it was the 
provisions of the minorities treaty, not the minorities themselves, that were 
placed under international guarantee; and contended that in litigation under 
Article 12 of the treaty Germany was acting solely in its capacity as a Mem- 
ber of the League of Nations, and hence had no rights of its own which could 
form the subject matter of measures of interim protection.** The point was 


27 Publication C no. 71, p. 11. Germany had previously, in accordance with the second 
paragraph of Article 12, referred the dispute to the Council of the League of Nations on 
January 19, 1932: same, p. 12. Not satisfied with the solution proposed on December 9, 
1932, by a committee which had carefully studied the matter, Germany announced on 
February 1, 1933, its intention of submitting the controversy to the Court. Same, pp. 
96-126. See also Publication A/B no. 58, pp. 184-5. 

28 Publicatign C no. 71, 11-14. As interpreted by the German agent at the oral argument, 
this request contemplated that, with respect to members of the German minority, Poland 
should not commence or continue expropriations, or transfer to other persons estates taken 
from them, or establish settlers upon such estates. Same, pp. 36, 45; Publication, A/B no. 
58, p. 178. 

29 For the correspondence between the Registrar of the Court and the Polish Minister at 
The Hague regarding the date of the hearing, see Publication C no. 71, pp. 136-7, 140-141, 
142-144, 144-5, 146, 147. 

30 On July 10, 1933, at a private meeting the Court discussed: (1) whether the Court was 
obliged to hear observations of the parties; (2) whether the provisions of Article 53 of the 
Statute, regarding default, would apply if only one party were to be heard; (3) whether ad- 
journment is permissible in urgent matters. Without deciding the first two questions, the 
Court determined to hold the public sitting scheduled for the next day and there adjourn, 
without hearing the observations of the German agent, who was, however, permitted to 
make a declaration. Publication E no. 14, p. 143. 

1 The hearing was held on July 19, 20, and 21, 1933. Publication C no. 71, pp. 19-22. 

% Same, pp. 17-18. 33 Same, p. 21. 4 Same, p. 40. 
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also made that the German complaint related to past transactions, and that 
future acts of the Polish government therefore could not prejudice any rights 
in dispute before the Court.* 

On July 29, 1933, the Court issued an order denying relief.** The major- 
ity opinion was concurred in by Judges Adatci, Guerrero, Rostworowski, 
Fromageot, Urrutia, Hurst, Negulesco, and Wang. Three dissenting opin- 
ions were written; by Judge Rolin-Jacquemyns, by Judge Anzilotti, and by 
Judges Schiicking and van Eysinga, respectively. 

According to the majority view, ‘“‘the essential condition which must 
necessarily be fulfilled in order to justify a request for the indication of in- 
terim measures, should circumstances require them, is that such measures 
should have the effect of protecting the rights forming the subject of the dis- 
pute submitted to the Court.” #7 In the case at bar, however, the Court had 
been asked by Germany, in the complaint filed in the principal suit, to find 
that there had been an infraction of Poland’s obligations under the minorities 
treaty, and to award reparation therefor; but the request for interim meas- 
ures of protection, on the other hand, sought to enjoin all future violations 
arising from application of the Polish agrarian laws. To grant the relief 
requested would produce a general suspension of the application of those 
laws, ‘“‘and cannot therefore be regarded as solely designed to protect the 
subject of the dispute and the actual object of the principal claim. . . .” * 

Therefore, without having to consider the scope of Article 12 of the Treaty 
of Versailles as regards indication of interim measures of protection, or the 
expediency in other cases of acting ex proprio motu, and without prejudging 
the principal suit either as to jurisdiction or merits, the Court confined its 
decision to the narrow holding that the application before the Court for 
interim measures of protection was not in conformity with the provisions of 
the Statute. The German request was accordingly dismissed.** 

Judge Rolin-Jacquemyns in his dissenting opinion said that indication of 
interim protection would facilitate reparation for violated rights by their 
preservation in specie rather than by compensation for their loss.*° 

Judge Anzilotti made the preliminary observation that, in general, if there 
was ever a proper case for relief pendente lite it was the case at bar.“ He 
went on to say: 


Apart from all questions relating to the interpretation of Article 12 of 
the Treaty of June 28th, 1919, for the protection of Minorities, the only 
reason which, in my view, made it impossible for the Court to grant the 
German Government’s request, in the present state of the proceedings, 


* Same, p. 42. Dumbauld, pp. 26, 164. % Publication C no. 71, pp. 22-23. 

Publication A/B no. 58, p. 177. 

**In the French: . . . ne peuvent pas étre considérées comme tendant uniquement a sauve- 
garder l'objet du différend et l'objet de la demande principale elle-méme, tels qu’ils sont soumis a 
la Cour par la requéte introductive d’instance. Same, p. 178. 

** Same, pp. 178-9. 40 Same, p. 180. 1 Same, p. 181. 
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was the uncertainty which the Application instituting the main pro- 
ceedings allows to subsist as to what the said Government seeks to ob- 
tain from the Court, and, in consequence, as to the extent of any rights 
which the interim measures would have to protect. 

In the opinion of the Court, the proceedings instituted by the German 
Government were designed to obtain a declaration that certain alleged 
infractions of the Treaty had been committed in individual cases, in 
applying the agrarian reform law, and, further, to obtain reparation for 
the said infractions; such is indeed the impression conveyed—at any 
rate, at first sight—by the wording used in the Application to indicate 
the object of the claim: “‘to declare that violations of the Treaty of June 
28th, 1919, have been committed to the detriment of Polish nationals of 
German race, and to order reparation to be made.” If that is really so, 
it is manifest that the interim measures applied for would go far beyond 
the limits of the right that isin dispute. Interim measures of protection 
would certainly have been possible and expedient; but they would need 
to have been confined to the individual cases which the German Govern- 
ment had in mind. And since neither the Application, nor the request 
for the indication of interim measures, made it possible to ascertain 
which were these cases, the Court found itself unable, in practice, to 
indicate the measures as requested. 

But was that really the meaning of the German Application? Was 
not its intention rather to obtain from the Court a declaratory judg- 
ment, to the effect that the Polish Government’s conduct in the applica- 
tion of the agrarian reform law was not consistent with its obligations 
under the Treaty of June 28th, 1919? In other words, the issue is not— 
or is not only—this or that violation of the Treaty committed to the 
detriment of this or of that Polish citizen of German race; the issue is the 
whole body of acts by which the Polish authorities have applied the 
agrarian reform law; and it is the inconsistency of the attitude, resulting 
from this whole body of acts, with the Treaty of June 28, 1919, that the 
Court is asked to declare. If such was the object of the claim in the 
German Government’s Application, it is quite comprehensible that it 
should have asked—as an interim measure of protection—that the ap- 
plication of the agrarian reform to Polish citizens of German race, in 
general, should be suspended. 

I am inclined to think that that is really the meaning of the Ap- 
plication; 

But I must admit that the German Government’s Application is open 
to different interpretations, and this in regard to a point on which per- 
fect clarity is essential. As it is only fair that a government should bear 
the consequences of the wording of a document for which it is respon- 
sible, I could readily understand that the Court should, on that ground, 
refuse to grant the request for interim measures of protection. This, 
however, should not prejudice the German Government’s right to sub- 
mit a fresh application indicating the subject of the suit with the neces- 
sary clearness and precision, and to follow it up by a fresh request for 
the indication of interim measures appropriate to the rights claimed.® 


Judges Schiicking and van Eysinga regarded the subject of the dispute as 
being the same as that which had been previously under consideration by the 
Council of the League of Nations, i.e. Poland’s entire course of conduct.” 


4 Same, pp. 181-2. 48 Same, pp. 185-6. 
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They agreed with Judge Rolin-Jacquemyns in his view that relief pendente 
lite would facilitate reparation by preservation rather than by compensa- 
tion.“ They also believed that the situation warranted indication of in- 
terim measures of protection by the Court ex proprio motu.“ They further- 
more took the view that before deciding one way or the other the Court was 
obliged to determine whether there can be interim measures of protection in 
a case brought by a Member of the League of Nations under paragraph 3 of 
Article 12 of the Minorities Treaty. While disagreeing with the Polish con- 
tention denying the possibility of such measures in a case of that kind, they 
deemed it unnecessary to discuss that point in detail.® 


4. The Electricity Company of Sofia and Bulgaria. 


The most recent case decided by the Court in connection with interim pro- 
tection was that regarding the Electricity Company of Sofia and Bulgaria.“ 
This was the first case to come before the Court under Rule 61 as adopted in 
1936,47 and was also the first case in which the Court (as distinguished from 
its President) has ever granted relief pendente lite. The Court’s order of 
December 5, 1939, required Bulgaria to ‘‘ensure that no step of any kind is 
taken capable of prejudicing the rights claimed by the Belgian government 
or of aggravating or extending the dispute submitted to the Court” by the 
Belgian application of January 26, 1938. 

The dispute arose out of a rate controversy between a Belgian electric 
company and the Bulgarian municipality which it served. A previous ap- 
plication for interim protection had been made in the same case on July 2, 
1938. Belgium had requested that compulsory execution against the elec- 


“Same, p. 187. 4 Same, pp. 187-8. 4 Publication A/B no. 79, pp. 194-200. 
7 Rule 61 provides (Publication D no. 1, 3d ed., 1936, pp. 48-49): 


1. A request for the indication of interim measures of protection may be filed at any time 
during the proceedings in the case in connection with which it is made. The request shall 
specify the case to which it relates, the rights to be protected and the interim measures of 
which the indication is proposed. 

2. A request for the indication of interim measures of protection shall have priority over 
all other cases. The decision thereon shall be treated as a matter of urgency. 

3. If the Court is not sitting, the members shall be convened by the President forthwith. 
Pending the meeting of the Court and a decision by it, the President shall, if need be, take 
such measures as may appear to him necessary in order to enable the Court to give an effec- 
tive decision. 

4. The Court may indicate interim measures of protection other than those proposed in the 
request. 

5. The rejection of a request for the indication of interim measures of protection shall not 
hp _ party which has made it from making a fresh request in the same case based on 
new facts. 

6. The Court may indicate interim measures of protection proprio motu. If the Court is 
not sitting, the President may convene the members in order to submit to the Court the 
question whether it is expedient to indicate such measures. 

7. The Court may at any time by reason of a change in the situation revoke or modify its 
decision indicating interim measures of protection. 

8. The Court shall only indicate interim measures of protection after giving the parties 
an opportunity of presenting their observations on the subject. The same rule applies when 
the Court revokes or modifies a decision indicating such measures. 

9. When the President has occasion to convene the members of the Court, judges who 
have been appointed under Article 31 of the Statute of the Court shall be convened if their 
presence can be assured at the date fixed by the President for hearing the parties. 


) 

] 


400 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tric company by virtue of proceedings in the Bulgarian courts be postponed 
until after the Court had rendered its judgment in the case pending before it. 
This request was withdrawn in view of statements contained in the Bulgarian 
agent’s telegram of July 27, 1938, to the President of the Court.’ 

On October 17, 1939, a second request for interim protection was made, 
reciting that a petitory action in the Bulgarian courts had been commenced 
against the company. A suit of this character was the very step which in 
1938 had been declared to be a condition precedent to the exercise of any 
coercion or execution against the company, the earlier proceeding in the 
Bulgarian courts having been of a purely declaratory nature.*® The Belgian 
request for interim relief prayed that the petitory suit against the company 
in the Belgian courts be suspended until after the Court had rendered its 
decision on the merits of the case pending before it.*° 

At the hearing on December 4, 1939, the Belgian agent was present. The 
Bulgarian agent announced, in his telegram of November 18, 1939, that be- 
cause of the war he would not be able to attend. He stated, however, that 
there were many reasons why the relief requested by Belgium should not be 
granted, but that under the circumstances, the Bulgarian government did 
not consider itself bound to present observations.® 

In interpreting Article 41 of the Statute, the Court in its order of Decem- 
ber 5, 1939, said :# 


Whereas the above quoted provision of the Statute applies the prin- 
ciple universally accepted by international tribunals and likewise laid 
down in many conventions to which Bulgaria has been a party—to the 
effect that the parties to a case must abstain from any measure capable 
of exercising a prejudicial effect in regard to the execution of the decision 
to be given and, in general, not to allow any step of any kind to be taken 
which might aggravate or extend the dispute; Whereas, in this case, 
present conditions and the successive postponements and resulting 
delays and, finally, the action as demandant above mentioned, justify in 
the view of the Court the indication of interim measures calculated to 
prevent, for the duration of the proceedings before the Court, the per- 


48 Publication A/B no. 77, pp. 64-155. The Belgian agent in his letter of August 26, 1938 
informed the Court that the Belgian government withdrew the request for interim protec- 
tion. On August 27, 1938 the President of the Court made an order to that effect. Same, 
pp. 66-67. 

49 Publication A/B no. 79, pp. 196, 198-9. 

50Same, p. 196. The Court pointed out that under Rule 61, paragraph 4, the Court 
may indicate measures other than those prayed for. Same, p. 199. 

51 Same, p. 197. The Bulgarian Judge ad hoc likewise announced, in his telegram of 
November 25, 1939, that it was impossible for him to come to The Hague for the hearing. 
Same, p. 197. The Court’s action in this case amounts to a decision that the Court is not 
required by Rule 61 to hear the observations of the parties, but is merely required to give 
them an opportunity to be heard. See notes 30, above, and 89, below. Perhaps the 
telegram of November 18, 1939, constituted a waiver of any right on the part of Bulgaria 
to be heard before the Court granted relief. 

52 Same, p. 199. 
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formance of acts likely to prejudice, for either of the Parties to the case 
or for the interests concerned, the respective rights which may result 
from the impending judgment; For these reasons, The Court, indicates 
as an interim measure, that pending the final judgment of the Court in 
the suit submitted by the Belgian Application on January 26, 1938, the 
State of Bulgaria should ensure that no step of any kind is taken capable 
of prejudicing the rights claimed by the Belgian government or of ag- 
gravating or extending the dispute submitted to the Court. 


The views thus expressed by the Court regarding the scope of interim pro- 
tection under Article 41 of the Statute seem to go far beyond the narrower 
interpretations previously enunciated in the Southeastern Greenland case 
and in the case concerning the Polish Agrarian Reform and the German 
Minority. In those cases, as has been seen above, the Court did not under- 
take to prevent action which might aggravate or extend the dispute sub- 
mitted to the Court, but claimed nothing more than the power to prevent 
action which might irreparably prejudice the particular rights asserted in the 
litigation pending before the Court.® 


Revised Rules of the Court 


The 1931 version of Rule 57 was superseded by the present Rule 61 when 
revised Rules of Court were adopted on March 11, 1936. This revision was 
undertaken in order to bring the Rules into harmony with the Statute as 
modified by the amendments which went into effect on February 1, 1936. 
For several years the Court had devoted a great deal of time and thought to 
the task of revising its Rules. In this connection Rule 57 received attention 
in the report submitted in 1933 by the Registrar of the Court, the learned 
Swedish jurist Ake Hammarskjéld. Consideration of that Rule became 
part of the assignment referred to the ‘“‘Third Commission” under the plan 
followed by the Court in organizing its work on the Rules.® 


% See notes 13 and 38 above. 

“The Registrar raised the question whether it would be desirable to go back to the pre- 
1931 practice (under which the President was empowered to indicate interim measures of 
protection when the Court was not sitting), or to sanction the method which the President of 
the Court had used in the Prince of Pless case. ‘Without indicating interim measures 
having the effect attributed to them by the statute, the President drew the attention of the 
government concerned to the desirability of taking steps to avoid prejudging the Court’s 
future decision on the request for an indication of interim measures.’”’ Publication D no. 2, 
3rd addendum, pp. 827-8. 

% Four such committees, composed of Judges of the Court, were set up in 1931. There 
was also established a ‘‘Commission of Coérdination’’ composed of the rapporteurs of each 
committee plus the President of the Court. Same, p. 857. The Third Commission was 
composed of Judges Anzilotti, van Eysinga, and Urrutia. On August 11, 1932, Judge van 
Eysinga was chosen as rapporteur. On December 13, 1933, Judge Anzilotti proposed that 
President Adatci, who had not been attending Commission meetings, be invited to sit with 
the Third Commission, since its assignment included interim measures, au sujet desquelles le 
Président a eu occasion d’acquérir une expérience particulitre durant les trois années qui 
viennent de s’écouler. Same, p. 858. 
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The Third Commission’s report on interim measures of protection was 
submitted by Judge van Eysinga on March 14, 1934. The Third Commis- 
sion approved and adopted the position taken by President Adatci in the 
Prince of Pless case. Under that solution it is the full Court that decides on 
the indication of interim measures of protection, and when the Court is not 
sitting the President must convoke it without delay; but meanwhile he may 
indicate all ‘provisional measures’? which appear to him to be advis- 
able. On March 16, 1934 the Court discussed the Third Commission’s 
report, but postponed taking any action with respect to amendment of 
Rule 57.57 

The Commission of Coérdination (on the basis of the Third Commission’s 
report, amendments thereto by the Court during its 3lst session, and the 
ideas submitted by members of the Court before May 1, 1934 5), in its 
report 5 of May 13, 1934, prepared a comprehensive and detailed text,® 
which was discussed by the Court in 1935." Paragraph 3 of that text con- 
tained a provision empowering the President to act in place of the Court, but 
only if the Court is not sitting and the President considers that it can not be 
convoked in time to render an effective decision. The Commission’s report 
expresses the opinion that the exercise of such power by the President is not 
contrary to Article 41 of the Statute, although nothing is said about him in 
that article; for likewise Article 48 of the Statute, relating to the rendition of 
orders, mentions only the Court, but it has always been held that the Presi- 
dent may make orders.® 

Several Judges expressed emphatic disapproval of the plan proposed by the 
Commission of Coédrdination, permitting the President to act in the place 

56 The Third Commission’s text was substantially identical with the 1931 Rule, except for 
the insertion of the new provision, in the second paragraph, that En attendant que la Cour se 
réunisse et statue définitivement sur la requéte, le Président a le pouvoir d’indiquer toutes mesures 
provisoires qui lui paraitront opportuncs. Same, pp. 778-9. 

57 Same, pp. 850-2. 

58 Judge Kellogg wrote on April 4, 1934, disapproving the requirement that the whole 
Court meet in order to indicate interim measures. Same, p. 907. On April 23, 1934, Judge 
Rostworowski submitted a substitute for the Third Commission’s text, together with 4 
memorandum in support of his proposal. Same, pp. 910-11, 911-13. Sir Cecil Hurst, 
President of the Court, also commented on the Third Commission’s report in a memorandum 
dated May 3, 1934. Same, pp. 898, 903-4. 

59 Same, pp. 875-6. 60 Same, pp. 875, 890. 

61 Discussion continued from February 18 to February 21, 1935. Same, pp. 279-303. It 
is impossible to determine from the published minutes whether or not the Court considers 
that interim protection is available in cases where an advisory opinion is to be rendered by 
the Court. The text proposed by the Commission of Coérdination expressly applied to any 
proceeding, contentious or advisory, affaire contentieuse ou consultative. Same, pp. 875, 890. 
However, the wording was later changed, although no action by the Court so amending the 
text is disclosed by the minutes. Same, pp. 279, 302. 

& Si, lors de la présentation de la demande, la Cour ne sitge pas, et si, eu égard auz circon- 
stances du cas d’espece, le Président estime qu’ elle ne peut étre réunie dans un délai lui permettant 
de statuer utilement, il statue a ses lieu et place. 

68 Same, p. 876. 
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and stead of the Court. When a vote was taken, the Court decided that 
the President should not be given such power.® Nevertheless, it was recog- 
nized as desirable that the President should be authorized to take measures 
ensuring that when the Court met it would not find itself confronted with 
some event which would make its meeting entirely purposeless and its deci- 
sion ineffective. Accordingly, language was inserted which was similar in 
substance to the Third Commission’s proposal, recognizing the precedent of 
Judge Adatci’s action in the Prince of Pless case.® 

On February 21, 1935, the text proposed by the Commission of Coérdina- 
tion, as it had been amended by the Court, was adopted unanimously, 
subject to review by the drafting committee.*’ Rule 61, as embodied in the 
drafting committee’s version of March 30, 1935,°* was then accepted by the 
Court on April 8, 1935, with one modification in the wording of the French 
version,®® and the Rules were adopted on first reading on April 10, 1935.7° 
With minor changes, Rule 61 was adopted on second reading on February 25, 
1936.7 Several slight changes were also made when the Rule was adopted 
on third reading on March 11, 1936.” The final vote on adoption of the 
Rules was taken on the same day and they were adopted by a vote of 8 to 2.” 


* Judges Rostworowski and Urrutia contended that such delegation of power was con- 
trary to the Statute. Same, pp. 282, 287. Judge Guerrero believed that such a delicate 
political function should not be entrusted to the President. Same, pp. 282, 286. Judge 
Rostworowski agreed that it was undesirable for the President to have diplomatic powers, 
since the Court was a judicial body and the procedure for indication of interim measures was 
contentious. Same, p. 289. (See his previous view that such procedure constituted a 
separate judicial function, neither contentious nor advisory. Same, pp. 281, 850, 911.) 
Likewise Judge Negulesco asserted that acceptance of the Commission’s proposal would give 
the President power to decide a contentious case. Same, p. 285. Judge van Eysinga 
shared the view that interim protection is an incident de la procédure contentieuse rather than 
a third function. Same, p. 281. Judge Anzilotti took a similar view. Same, pp. 852, 559. 
See notes 11 and 25, above. 

% A vote on the question, “ Does the Court desire that the rules shall empower the Presi- 
dent, pending the meeting of the Court, to indicate interim measures of protection in con- 
formity with Article 41 of the statute?’’ resulted in a tie (Judges van Eysinga, Schiicking, 
Anzilotti, Altamira and Hurst in the affirmative; Judges Negulesco, Urrutia, Rostworowski, 
Rolin-Jacquemyns and Guerrero opposed); and the President gave his casting vote in favor 
of the status quo. - Same, p. 289. 

% Same, pp. 287, 288, 290, 291. There was some doubt as to whether the President’s 
action in that case did or did not constitute indication of interim measures of protection. 
Same, pp. 285, 288, 290. 

6? Same, p. 303. Several amendments to the Commission’s text were adopted, in addition 
to those which have been discussed above. Same, pp. 293, 295, 297-300. 

§ Same, p. 936. In addition to clarifications in wording, the drafting committee changed 
the order of paragraphs, and apparently also added a sentence, making applicable to the 
revocation or modification of the decision indicating interim measures the same requirements 
as to hearing which are prescribed for the original indication of such measures. 

6 Same, p. 440. 70 Same, pp. 959-60. 

7 Same, pp. 635-41, 990. 7 Same, pp. 732-33. 

% Same, pp. 746, 1014-15. Judges Anzilotti and van Eysinga were of the opinion that 
under the revised Statute (Article 23) the Court is always sitting, and that therefore the 
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Developments in the Court’s Procedure and Practice 


As the result of the above decisions and provisions of the Rules of Court, 
several developments in the Court’s practice and procedure with respect to 
indication of interim measures of protection must be noted: 

1. Although indication of interim measures of protection is made by the 
full Court and not by the President, the President may, if need be, when 
the Court is not sitting, ‘‘take such measures as may appear to him neces- 
sary in order to enable the Court to give an effective decision.” ™ 

The effect of this innovation in Rule 61 is to empower the President to 
grant relief pendente lite of a second order. The “measures” taken by him 
stand in the same relation to the ‘‘interim measures of protection’’ author- 
ized by Article 41 of the Statute as the latter type of measures do to the 
final relief afforded to litigants by the Court’s decision on the merits of con- 
troversies submitted to it for adjudication. The object of each type of 
measures is ‘‘to enable the Court to give an effective decision” in a succeed- 
ing state of the litigation.” 

2. The Court may indicate interim measures of protection ex proprio motu 
as well as upon application by the parties or by one of them.77 

If a request is made by a party, the Court will first examine such request, 
“leaving the question whether measures should if necessary be indicated 
proprio motu to be determined subsequently.’’ 78 

3. A request for the indication of interim measures of protection may be 
made at any time during the proceedings in the case in connection with 
which it is made.”* However, if a previous request has been rejected by the 
Court, the party making it should not make a new request in the same case 
without new facts on which to base it.8° Moreover, the Court may at any 
time by reason of a change in the situation revoke or modify its decision 
indicating interim measures of protection.* 

4. A request for the indication of iterim measures of protection must 
specify the case to which it relates, the rights to be protected, and the meas- 
ures proposed.® 


Rules should not say that the President may do certain things “if the Court is not sitting.” 
Same, pp. 744, 745. 

7 Except as here specified, the analysis contained in Dumbauld, pp. 154-173, remains 
applicable. 

% Rule 61, paragraph 3. % See Dumbauld, pp. 5-6, 20, 30. 

77 The express provision to this effect in Rule 61, paragraph 6, merely codifies previous 
doctrine and practice. Dumbauld, p. 155; Publication A/B no. 48, p. 284. 

78 Publication A/B no. 48, 284. 

79 Rule 61, paragraph 1. In the Southeastern Greenland case the Court found it unneces- 
sary to decide whether it had power to indicate interim measures of protection when there 
was no case pending before it other than the application for interim measures of protection 
itself. Publication A/B no, 48, pp. 283-4. See note 12, above, and Publication D no. 2, 3rd 
addendum, pp. 280, 912. 

8° Rule 61, paragraph 5. 81 Rule 61, paragraph 7. 

® Rule 61, paragraph 1. Dumbauld, p. 157. 
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5. The Court may indicate measures other than those proposed in the 
request. ® 

6. The measures which the Court is empowered to indicate under Article 
41 of the Statute may have as their object not merely the preservation of 
rights of the parties, but also the prevention of steps capable of aggravating 
or extending the dispute submitted to the Court. 

7. National Judges ad hoc may participate in proceedings for the indica- 
tion of interim measures of protection if their presence can be assured at the 
date set for the hearing, and their participation thus does not conflict with 
the urgent nature of such proceedings.™ The same individual need not 
serve as national Judge ad hoc throughout all stages of a case, and a Judge 
may take part in the proceedings relating to interim measures of protection 
although he is not able to sit subsequently at the hearing of the case on its 
merits. 

8. Before indicating interim measures of protection, the Court must give 
the parties an opportunity to present their observations on the subject. 
The same rule applies when the Court revokes or modifies a decision indicat- 
ing interim measures of protection.*’ 

This requirement contemplates an opportunity for oral argument in open 
court, rather than merely for submission of written observations.*® But if 
a party fails to take advantage of the opportunity afforded, and is not repre- 
sented in court upon the date set for hearing argument, the Court may pro- 
ceed to grant relief pendente lite notwithstanding the ex parte character of 
the proceedings under those circumstances. 


% This is expressly provided in Rule 61, paragraph 4. It would follow also from the 
Court’s power to indicate measures proprio motu. See Publication D no. 2, 3rd addendum, 
pp. 294-5. Moreover in any event Article 41 is explicit in empowering the Court, when 
passing upon a request by one party to a dispute, to protect the rights of the other party as 
well. Dumbauld, p. 156; Publication D no. 2, 3rd addendum, p. 294. 

“ Publication A/B no. 79, p. 199. See Publication A/B no. 48, p. 284; Dumbauld, pp. 
26, 187. See note 53 above. 

*® Rule 61, paragraph 9; Publication A/B no. 48, p. 280; Publication E no. 9, p. 162. See 
Dumbauld, p. 157. 

% Publication E no. 9, pp. 164-5; Publication D no. 2, 3rd addendum, pp. 291-4. 

7 Rule 61, paragraph 8. Refusal to indicate measures need not be preceded by hearing. 
Publication A no. 12; Dumbauld, p. 158. 

*§ The President of the Court so interpreted the requirement in the Prince of Pless case. 
Publication D no. 2, 3rd addendum, p. 827. Cf. the Third Commission’s proposal: p. 779. 

*° On July 10, 1933, in the case concerning the Polish Agrarian Reform and the German 
Minority, when one party failed to appear and present its observations on the date fixed for 
the hearing, the Court decided, over objection, to postpone the hearing: Publication E no. 
14, p. 143; Publication C no. 71, pp. 17-18. Dumbauld, p. 161. Postponement was also 
granted, without objection, in the case of the first application by Belgium for interim protec- 
tion in the case regarding the Electricity Company of Sofia and Bulgaria. Publication A/B 
no. 77, pp. 66-7. Upon the second application in that case, the Court, on December 5, 
1939, granted interim protection although the Bulgarian agent had not been able to attend 
the hearing: Publication A/B no. 79, pp. 197, 199. 
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THE ALEXANDRETTA DISPUTE 


By Masip KHAppURI 
Associate Professor, Baghdad Higher Teachers College 


1. Introduction 


The Franco-Turkish dispute over the Sanjak of Alexandretta presents 
another notable case of the consequences of the acceptance of an imperfect 
settlement at Lausanne between the Allies and Turkey following the first 
World War. The most important dispute that arose from the Lausanne 
settlement related to the Vilayat of Mosul, a district comprising the whole 
northern section of Iraq and valuable for its oil and strategic position, in 
which Turkey challenged Great Britain’s interests and prestige in Iraq. 
That dispute was successfully settled by the Council of the League of Na- 
tions in 1925 in favour of Iraq.! Ten years later another dispute arose from 
the imperfect settlement of Lausanne which concerned this time Turkey’s 
frontiers with Syria. By then the international situation had deteriorated 
and the League’s prestige was undermined. France, the Mandatory Power 
for Syria, was in need of Turkey’s friendship and consequently her bargaining 
position was weaker. The dispute was eventually won by Turkey. 

Probably neither of these cases would have ever arisen had Great Britain 
and France realized the inherent difficulties of the situation at the time when 
they were negotiating peace with Turkey. While it is true that such matters 
were regarded by the Allies as ‘‘minor”’ issues, compared with the problems 
of the European settlement, they did reflect, in the way in which they were 
handled at Lausanne, lack of agreement in Allied policy with regards to 
Turkey.? The dispute over Mosul was left unsettled owing to the refusal of 
Turkey to renounce her claims to the district, while France made a generous 
offer to Turkey in the Ankara Agreement (1921), which not only gave special 
privileges to the Turkish elements in the Sanjak but also established a 
special regime there. The Ankara Agreement was confirmed and included 
in the Treaty of Lausanne of July 24, 1923. Those special privileges and 
the special regime in the Sanjak were made a cause for further claims by 
Turkey in the decade that followed the settlement of Lausanne. The 
Ankara Agreement is of particular significance in the Alexandretta dispute 
and therefore deserves a closer examination. 


2. The Ankara Agreement 


It was partly due to internal difficulties in Syria, but mainly to Anglo- 
French rivalry in the Near East, that France was induced to conclude a 
1 See Quincy Wright, “The Mosul Dispute,” in this Journat, Vol. 20 (1926), pp. 453-464. 


? Henry H. Cumming, Anglo-French Rivalry in the Near East, Oxford, 1938, Chap. X11J; 
Harold Nicolson, Curzon: The Last Phase, London, 1934, p. 281 and ff. 
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separate peace agreement with Turkey. The Turks, on the other hand, 
were in trouble with the Greeks and were anxious to come to terms with 
France and Italy along the lines of their recent agreement with the Soviet 
Union. France and Italy, the former Allies of Great Britain, were opposed 
to Greece, the protégé of Great Britain, attaining a victory over the Turks 
and thus extending Anglo-Greek influence to the Aegean Sea and Asia Minor. 

Under such circumstances negotiations began in June, 1921, between M. 
Franklin-Bouillon, a member of the French Chamber of Deputies, and 
Mustapha Kemal. Franklin-Bouillon’s first visit to Turkey was apparently 
personal, but when negotiations began to materialize, his second visit was 
made semi-official.* When the news of these meetings reached the British 
Foreign Office Lord Curzon inquired about the Franklin-Bouillon Mission 
but M. Briand, the French Foreign Minister, replied, on July 14, 1921, that 
the purpose was to negotiate a tractation locale which had no bearing with the 
larger question of peace with Turkey. Contrary to Briand’s contention a 
separate peace agreement was signed in Ankara on October 20, 1921, which 
settled matters of joint concern to France and Turkey.** 

The Ankara Agreement stipulated that ‘“‘the high contracting parties 
declare that . . . the state of war between them shall cease’ (Art. 1), and 
fixed the frontier between Turkey and Syria along a line starting on the gulf 
of Alexandretta immediately to the south of Payas, leaving the town and 
locality of Maidan-Ekbes to Syria, then running east and south, leaving the 
town of Killis to Turkey and finally following the Baghdad Railway until it 
joins the Tigris at Jezirat Ibn-Umar (Art. 8). Thus France ceded to Turkey 
over 18,000 square kilometres more territory than had been specified by the 
Treaty of Sévres (August 10, 1920). With regards to the Sanjak of Alex- 
andretta, Article 7 stipulated that: ° 


A special administrative regime shall be established for the district of 
Alexandretta. The Turkish inhabitants of this district shall enjoy 
facility for their cultural development. The Turkish language shall 
have official recognition. 


The Ankara Agreement was confirmed by the Treaty of Lausanne and be- 
came part of the general peace settlement with Turkey.® 


*Speech delivered by Ghazi Mustapha Kemal in October, 1927, published in Leipzig in 
1929, pp. 523-527; John Bell, “‘Peace-Making in the East,” in Fortnightly Review, Vol. 112, 
N.S. (1922), p. 891. 

‘H. W. V. Temperley (ed.), History of the Peace Conference of Paris, London, 1924, Vol. 
VI, p. 38; Cumming, work cited, p. 141. 

** See text of the agreement in Temperley, work cited, Vol. VI, pp. 606-608. 

° The population of the Sanjak of Alexandretta, according to the official French estimate, 
is 220,000; 87,000 of them are Turks. According to an unofficial French estimate, the total 
population is 153,798; the Turks constitute from 35 to 40 per cent of the total. See Paul 
Jacquot, Antioch, Beyrouth, 1931, Vol. I, p. 29. 

* Treaty of Peace with Turkey and other Instruments, in Great Britain, Treaty Series, No. 16 
(1923), Cmd. 1929, London, 1923, p. 15. 
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In order to carry out the provisions of the Ankara Agreement, the French 
High Commissioner in Syria issued an arrété on March 4, 1923, by virtue of 
which the Sanjak of Alexandretta was attached to the state of Aleppo, but 
had its own council and a special budget prepared by its Mutasarrif (gover- 
nor). The budget, however, had to be submitted for its final approval to 
the state council of Aleppo. A delegate of the High Commissioner whose 
duty was to advise the Mutasarrif 7 was appointed to reside in Alexandretta. 

The final delimitation of the frontiers did not begin until September, 
1925, when a commission began the work. Circumstances were by then 
more favourable to the Turks. They had finally liquidated the Kurdish 
revolt, while a more serious revolt had just been started in Syria by Druze 
and Syrian nationalists. This induced the Turks to put fresh claims before 
the commission, such as that the Payas railway station should be included 
within Turkish territory, but the commission replied that these claims were 
beyond its capacity, and that its function was merely to delimit the frontiers 
on the ground. The commission actually suspended its work and its mem- 
bers returned home. When, however, M. de Jouvenel, the new French 
High Commissioner, arrived in Syria, he at once saw the necessity of solving 
the frontier dispute and thus putting an end to the periodic raids of the Turk- 
ish irregulars. M. de Jouvenel went in person to Ankara in February, 1926, 
where he reached an agreement with Dr. Tewfik Rushdi (now Riistii Aras), 
the Turkish Foreign Minister, which they initialled on February 18, 1926. 
On May 30, 1926, the agreement was signed and ratified on August 12, 1926. 

Despite this settlement, when the commission of delimitation set to work 
another controversy arose as to the location of an ‘‘old road’”’ which was 
held by the Turkish member of the commission to be to the south, and to the 
French member was to the north of the proposed boundary. A majority 
vote of the members did not settle the issue, and negotiations took place 
again between Ankara and Paris. Agreement was eventually reached on 
June 22, 1929, by dividing the disputed area between Turkey and Syria, 
leaving one-fifth to Turkey and the rest to Syria.° This settlement, how- 
ever, was by no means final between Turkey and Syria; other claims were 
put forward at what their proponents regarded as opportune times. 


3. Direct Negotiations 


Between 1929 and 1936 no grounds arose on which Turkey could make a 
fresh claim. But Turkey never failed to impress the inhabitants of the 
Sanjak of Alexandretta that she paid special attention to the development 


7 League of Nations, Minutes of the Permanent Mandates Commission, Fifth Session, p. 101; 
Arnold J. Toynbee, Survey of International Affairs, 1925, Oxford, 1927, Vol. 1, p. 458. 

8Q. Wright, ‘‘The Bombardment of Damascus,” in this JouRNAL, Vol. 20 (1926), pp. 
263-280; M. Khadduri, The Syrian Question, Mosul, 1934, p. 111 and ff. 

* Arnold J. Toynbee, Survey of International Affairs, 1928, Oxford, 1929, pp. 332-333; 
Survey of International Affairs, 1930, Oxford, 1931, pp. 314-316. 
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of Turkish culture there. Turkish students from the Sanjak were invited to 
study in Turkey at the Turkish Government’s expense. On April 27, 1934, 
the Turkish Wali of Aintab © paid an official visit to the Sanjak of Alex- 
andretta and was received with much excitement and enthusiasm by the 
Turks there."! Such activities were interpreted by the Arabs as preliminary 
steps to annexation and provoked continued fear among them.’ 

The opportune moment came when the Syrians concluded the Franco- 
Syrian Treaty of Septmber 9, 1936, by virtue of which Syria was promised 
the termination of the mandate and independence. ‘Turkey kept silent 
while Syria was negotiating with France, but before the treaty was ratified 
she re-opened the problem of Alexandretta. When General Nuri al-Said, 
Iraq’s Foreign Minister, passed through Istanbul on his way to Geneva, 
Ismet Inénti, then Turkish Prime Minister, found time to discuss with him, 
in the presence of Sayid Naji Shawkat, Iraq’s Minister to Turkey, the prob- 
lem of Alexandretta. Ismet Inénii is reported to have said: 


We are glad to hear that the French and Syrian Governments have 
finally reached a solution of the Syrian question, and we are glad to see 
Syria shortly winning her independence as Iraq has already. But I 
would like to draw your attention to the problem of Alexandretta, a 
final solution to which is in the interests of both Syria and Turkey. 
We have not raised this issue during the Franco-Syrian negotiations so 
as not to prejudice the course of the negotiations. We are ready to 
solve it by direct negotiations between ourselves and Syria. 


Ismet Inénii expressed to General Nuri al-Said his hope that the Syrian 
Delegation, which was returning to Syria from Paris, would pass through 
Turkey for negotiations. 

The Syrian Delegation had already decided to pass through Turkey. 
During its two-day stay at Istanbul the Delegation discussed the problem of 
Alexandretta with the Turkish Foreign Minister, but only in a general way. 
The Turks were surprised at the timidity of the Syrian Delegation and its 
disinclination to enter into direct negotiations. All that the Turks obtained 
was a statement by the head of the Delegation, Sayid Hashim al-Atasi, in 
which he declared that ‘‘the Turks of Alexandretta will have the same rights 
and obligations as ourselves.’’"* This obviously was not what the Turks had 
expected, though it was only wishful thinking by the Turks to expect the 
Syrian Delegation to enter into direct negotiations with them. The Syrian 
Delegation, as a matter of fact, had no power to negotiate with Turkey, since 
it had been appointed for the sole purpose of negotiating the Franco-Syrian 
treaty. Secondly, Syria was still under the mandate; and as such Syria’s 


© A Turkish province adjacent to the Sanjak of Alexandretta. 

4 Paul de Veou, Désastre d’ Alexandrette, Paris, 1938, p. 47. 

” Based on this writer's interviews with Arabs of the Sanjak of Alexandretta. 

* Reported to the writer by Sayid Naji Shawkat, the Iraqi Minister to Turkey. 
4 Same. 
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foreign relations were exclusively controlled by France as its Mandatory 
Power. 

No sooner had the Syrian Delegation left Turkish soil than a campaign 
began in the Turkish press and radio against the “‘tyranny”’ of Franco- 
Syrian rule in the Sanjak of Alexandretta. The President of the Turkish 
Republic, Kemal Atatiirk, referred to Alexandretta in his inaugural speech 
to the Grand National Assembly on November 1, 1936, in the following 
terms: 

The important topic of the day, which is absorbing the whole atten- 
tion of the Turkish people, is the fate of the district of Alexandretta, 


Antioch and its dependencies, which in point of fact belongs to the 
purist Turkish element. We are obliged to take up this matter seriously 


and firmly. 


Dr. Aras, the Turkish Foreign Minister and the accredited representative 
at the Council of the League of Nations, raised the problem of Alexandretta 
by referring to it at the session of the League Council on September 26, 1936, 
and requested that ‘‘the Turkish Government [be given] an opportunity 
to engage in friendly conversation on that matter with the French Govern- 
ment.!7”” M. Viénot, the French Under-Secretary of State for Foreign 
Affairs and accredited representative at the League Council, replied on Octo- 
ber 6, 1936, when, referring to the conversations with Dr. Aras, he said 


that 18 


the Franco-Syrian Treaty, though modelled on that between the 
United Kingdom and Iraq, contained special provisions for safeguard- 
ing both the minorities which were concentrated in certain districts and 
those which were scattered over the whole territory of the State of the 
Levant . . . , should the Turkish Government wish to use this oppor- 
tunity for redefining the system of autonomous government at present 
in force in the Alexandretta district, or even to formulate any new de- 
mand which it might deem necessary, France would be prepared to 
enter into negotiations, provided always that they come within the 
framework of the 1921 agreements. 


Direct negotiations between Ankara and Paris began on October 10, 1936, 
when M. Suad Davaz, the Turkish Ambassador to France, handed a Note 
to the French Ministry for Foreign Affairs, requesting the French Govern- 


ment 
to take the necessary steps with a view to deciding whether it would not 
be advisable for the French Government to conclude with . . . Alex- 


% Art. 3 of the Mandate for Syria and the Lebanon. See also Quincy Wright, Mandaies 
Under the League of Nations (Chicago, 1930), p. 122. 

16 La Question d’Alexandretie et d’Antioch (Ankara, 1936), I, p. 20; League of Nations, 
Official Journal (January, 1937), p. 42. 

17 League of Nations, Official Journal (November, 1936), p. 1181. 

18 “First White Book on the Question of Alexandretta and Antioch,” in League of Nations. 
Official Journal, January, 1937, p. 41. 19 Same, pp. 41-42. 
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andretta and Antioch, a treaty similar to that signed by France with the 
representatives of Syria... . 


The Turkish Government contended, adds the Note, that France would be 
merely acting in accordance with the general spirit of the League Covenant 
and the Ankara Agreement of 1921. 

M. Yvon Delbos, the French Foreign Minister, replied to the Turkish Note 
on November 10, 1936, reminding the Turkish Government that the state- 
ment made by M. Viénot to the Council of the League of Nations was to the 
effect that ‘the French Government will not refuse to enter into any nego- 
tiations that the Turkish Government may wish to open within the scope of 
the Agreements of 1921.”29 M. Delbos pointed out that France would not 
go beyond the terms of that treaty, which only provided for a special admin- 
istrative status for the Sanjak of Alexandretta. ‘‘Nor would it be in the 
French Government’s power,”’ added M. Delbos,”4 

to use this future emancipation [of Syria] as a pretext for conferring an 
international status upon any given part of the territory of the two 
States [Syria and the Lebanon] which it has been made responsible for 
guiding to independence. By detaching from the Syrian State a 
Sanjak which belongs to it, and which, under the safeguards of its 
special status, actually codperates in the political life of that State; by 
concluding, with the representatives of that Sanjak, a treaty of alliance 
analogous to those which are being negotiated with Syria and Lebanon, 
the French Government would be, both in law and in fact, setting up a 


third State on the same footing as the first two. Such an action would 
be tantamount to the dismemberment of Syria—a contingency against 
which the Mandatory Power is explicitly responsible for safeguarding 
the Syrian State. 


The Turkish Government reasserted its point of view in a more elaborate 
note which was sent to the French Ministry for Foreign Affairs on November 
17, 1936.2 The note gives a survey of the legal development of the status 
of Alexandretta since it was detached from the Ottoman Empire. The fol- 
lowing is a summary of the Turkish arguments: 

1. When the Treaty of Versailles was concluded, Syria was under military 
occupation. This could not involve any juridical consequence, as far as 
Syria was concerned, since the peace treaty with Turkey had not yet been 
concluded and the transfer of sovereignty from Turkey to any other power 
depended on the terms of this treaty. 

2. On April 25, 1920, the Allied Powers concluded at San Remo an agree- 
ment conferring on France the mandate over Syria and on Great Britain the 
mandate over Iraq and Palestine. The geographical expression ‘“Syria’’ 
referred to in the San Remo Agreement could not be defined, since the terri- 
tories detached from Turkey were still juridically undefined. 

“Second White Book on the Question of Alexandretta and Antioch,” in League of Na- 


tions, Official Journal, January, 1937, p. 43. 21 Same, p. 44. 
See text of the note in same, pp. 50-51. 
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3. On October 20, 1921, France concluded an agreement with Turkey in 
order ‘‘to put an end to the state of war and to fix a line of demarcation be- 
tween Turkey and France’s possession.”” This Agreement was recognized 
by the Treaty of Lausanne, in which Turkey renounced her sovereignty over 
the said territories in favour of the “‘parties concerned” (Art. 16). It fol- 
lowed, therefore, according to the Turkish note, that 


as soon as France ceases to exercise authority over Syria, the parties 
concerned which are to inherit the sovereignty conditionally relinquished 
by Turkey over the Alexandretta and Antioch districts can only be, 
under the terms of the two international instruments of 1921 and 1923, 
the Turkish populations of those districts which are recognised as 
antonomous within the framework of the authority exercised by France. 


The latter part of the Turkish note criticised actions taken by France which 
were considered by Turkey contrary to the Agreement of 1921 and the 
Lausanne Treaty, such as the League Council’s approval of the draft man- 
date for Syria and the Lebanon without mentioning the special position of 
the Sanjak of Alexandretta and the drafting of an Organic Regulation in 1930 
for the Sanjak without the knowledge of Turkey. 

Realizing that there were no common grounds of agreement, the French 
Government, in its note of November 30, 1936, suggested that the dispute be 
referred to the League of Nations. The Turkish Government consented. 
Accordingly Dr. Aras, the Turkish Foreign Minister, notified the Secretary- 
General of the League of Nations on December 8, 1936, in a telegram stating 
that: 


There exists between Turkey and France a dispute concerning the 
future of the territories of Alexandretta, Antioch, and dependencies 
conditionally ceded by Turkey in virtue of the Treaties of 1921 and 
1923. 


The Secretary-General asked the approval of the French Government, which 
was given, but pointed out that 


the question to be submitted to the Council does not in its opinion con- 
stitute a Franco-Turkish dispute in which the national interests of the 
two countries are opposed. This is a case of divergence between a re- 
quest submitted by the Turkish Government and the doctrine of the 
mandate as hitherto applied by France in the Levant in accordance with 
the guiding principles laid down by the council and the mandates com- 
mission. 


4. The Dispute before the Council of the League of Nations 


The League’s Council began its discussion of the dispute at its extraordi- 
nary meeting on December 14, 1936. Dr. Aras, the Turkish Foreign Min- 


% “Second White Book”’ (League of Nations, Official Journal, January, 1937), p. 52. 
*4 League of Nations, Official Journal (January, 1937), p. 36 
2% Same, p. 36. 
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ister and accredited representative, gave an elaborate account on the nature 
and origins of the dispute.” He pointed out that there were two problems 
for the Council to consider. First, the Council should 


deliberate on the question of the conservatory measures the adoption of 
which is essential in view of the painful situation of the Turkish inhabit- 
ants of the Sanjak, and . . . should then consider the actual substance 
of the dispute relating to the future of that district. 


Dr. Aras then proceeded to give a brief legal and political development of the 
dispute. He pointed out that the supreme Council, at San Remo, on April 
25, 1920, had conferred upon France a mandate over Syria. Dr. Aras asked, 


But what was the area described as “Syria’’? and what were its 
geographical, political and legal aspects? If Syria embraced all the 
territories which were at that time under the de facto occupation of the 
French Government, it necessarily included, in addition to the Syro- 
Lebanese community of Arab speech, the community of Cilicia, which 
was of Turkish speech and race. If that were the conclusion to be 
deduced from the San Remo instrument, it would be advisable to ask 
how, by a subsequent agreement concerning good neighbourly relations, 
France was able to restore to Turkey territories which had been en- 
trusted to her as mandatory under Article 22 of the covenant of the 
League of Nations. 


Dr. Aras continued to argue that 


if the geographical expression ‘‘Syria’”’ was not thus unduly extended, 
how could it be claimed that the mandate, which was conferred in 1920, 
could apply to territories whose juridical fate was at that time still un- 
decided, like those of the Sanjak of Alexandretta. 


Dr. Aras insisted that there was no mandate over the Sanjak when the politi- 
cal frontiers were settled at Lausanne, because Turkey, under Article 16, 
specified that her renunciation of Turkish sovereignty was not made in favour 
of a Power acting on its own behalf or as a mandatory, but in favour only of 
the “parties concerned.”’ 

M. Viénot, the accredited French representative, asked to postpone his 
reply until the meeting on the next day. Meanwhile, the Council appointed 
M. Sandler, representative of Sweden, as Rapporteur. 

On December 15, 1936, M. Viénot gave the French observations on the 
dispute.2? He pointed out that France’s legal status in the Levant had been 
clearly defined at the San Remo Conference when the mandate over Syria 
and the Lebanon was assigned to her. Those territories entrusted to France 
were not territories under French sovereignty. France’s duty was to pre- 
pare them to be fit to exercise full sovereignty and independence. France, 
accordingly, had to endow these territories with political and administrative 
Organisation and to fix their frontiers. ‘‘Dr. Aras argued,’ says M. Viénot, 


* See Dr. Aras’ speech in League of Nations, Oficial Journal, January, 1937, pp. 22-23. 
See M. Viénot’s speech in League of Nations, Official Journal, January, 1937, pp. 24-29. 
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“‘that France’s evacuation of Cilicia took place after the assignment of the 
mandate, and was equivalent to the handing back of territory.”’ Since such 
abandonment was not allowed by the terms of the mandate, Dr. Aras had 
concluded that France was not acting as a Mandatory Power. M. Viénot 
said: 

I must point out to the Council, that military occupation is a de facto 
situation, that the limits of such occupation do not constitute a frontier, 
and that only the determination of the frontier establishes the terri- 
torial position that it is the Mandatory Power’s duty to guarantee. 


The following conclusions were then drawn by M. Viénot: (1) that when 
France was negotiating with Turkey in 1921 she was acting under her Man- 
date and had no other qualification to negotiate; (2) that France could not 
acquire sovereignty over Syria by an agreement the sole purpose of which 
was to fix the frontier; (3) that France was acting on behalf of the Syrian 
Community, which at that time was still a congeries of provinces, but provi- 
sions for whose constitution into states destined to become ultimately in- 
dependent had been made as early as June 29, 1919; (4) that the Sanjak of 
Alexandretta had no special claim to independence apart from the Syrian 
community to which it belonged. M. Viénot declared, 


I am therefore fully convinced that the care taken by France to 
provide Turkey, in the future as in the past, with the most effective 
guarantee as to the status of the Turkish elements in the Sanjak cannot 
fail to strengthen the ties existing between our two countries, . . . the 
emancipation of Syria [from the Mandate] will in no way affect the 
special régime of the Sanjak nor the rights enjoyed by the Turkish 
elements of its population. 


On the following day, December 16, 1936, the Rapporteur, M. Sandler, 
presented to the Council of the League a report and draft resolution, not on 
the dispute itself, but on the conservatory measures to be taken in the Sanjak 
during the controversy, in view of the fact that both the representatives 
of France and Turkey agreed in asking the Council to postpone the question 
until its next session. 

The following is the text of the resolution ers saa 


The Council, 

(1) Noting that the Governments of France and Turkey have agreed 
to postpone to the Council’s ordinary session in January the examination 
of the substance of the question which has arisen regarding the district 
of Alexandretta and Antioch, recommends to the two Governments to 
continue their conv ersations meanwhile in close contact with the 
Rapporteur; 

(2) Notes the assurances given by the representatives of France and 
Turkey that they will spare no effort to contribute to a satisfactory 
solution of the question; 

(3) In response to the request formally made by the French Govern- 


28 League of Nations, Official Journal (January, 1937), pp. 31-32. 
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ment, decides to send as soon as possible to the Sanjak of Alexandretta 
three observers, with the task defined in the present report; 

(4) Requests the President of the Council to appoint the said ob- 
servers on the Rapporteur’s proposal; 

(5) Fixes the end of January 1937 as the maximum time-limit for 
the observers’ mission; 

(6) Requests the Secretary-General to provide the observers with the 
necessary secretarial staff; 

(7) Authorises the Secretary-General, under Rule 33 of the Finan- 
cial Regulations, to draw if necessary on the working capital fund, up 
to a maximum of 75,000 Swiss francs, for the sums necessary to cover 
the expenditure involved by the execution of the present resolution, it 
being understood that France shall defray this expenditure; 

(8) Stipulates that the adoption of the present resolution shall not be 
regarded as in any way prejudging the substance of the question, which 
remains entirely open. 


Dr. Aras abstained from voting, because he regarded as insufficient the 
measures proposed as a whole. He wanted two other observers to be added 
to the committee, one representing Turkey, and the other representing 
France. The French representative had already proposed a neutral com- 
mittee. The Rapporteur’s proposal, however, was adopted by the Council. 


5. Resumption of Direct Negotiations 


In pursuance of the Council’s resolution, negotiations were resumed in 
Paris on December 21, 1936. Turkey, however, had not modified its posi- 
tion, namely, its insistence on setting up an autonomous regime in the Sanjak 
of Alexandretta. On January 11, 1937, Dr. Aras approached the French 
Government with a new project; he presented a memorandum with proposals 
to establish a confederation of Syria, Lebanon, and the Sanjak of Alex- 
andretta, having in common foreign affairs and a monetary and customs 
union. France was to conclude a treaty of alliance with the new confedera- 
tion, specifying that the Sanjak of Alexandretta should remain a neutral and 
demilitarized state.2® This new proposal must have been unpleasant to the 
French Government, since it raised the question of Syrian unity and revived 
a project dear to the Syrian nationalists. It is not surprising, therefore, that 
the project was at once rejected by the French Government. 

Until this moment direct negotiations had produced no agreement. When 
Dr. Aras returned to Ankara and gave a speech at a meeting of the Turkish 
People’s Party on January 5, 1937, dissatisfaction was shown at the slow 
progress of the negotiations.*® The Turkish Government, accordingly, 


*? Only a summary of the memorandum is published in the Official Journal of the League of 
Nations (February, 1937, p. 118); the full text is to be found in Werner Frauendienst, 
Weltgeschichte der Gegenwart in Dokumenten, 1936-1937, Essen, 1938, Band 4, pp. 405-407. 

*° Dr. Aras had already given a similar speech on November 27, 1936 (Iskenderon-Antakya 
Meselesi, No. III, Ankara, 1936, pp. 2-10). See also Arnold J. Toynbee, Survey of Interna- 
tonal Affairs, 1936, Oxford, 1937, p. 776. 


416 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


proceeded to supplement her diplomatic pressure by a show of force. On 
January 6, 1937, President Atatiirk left Ankara for Qonyah by special train.*! 
He held a conference on the way, at Eskishehr, with the Prime Minister, the 
Foreign Minister, the Minister of Interior, and the Chief of the General 
Staff. On January 7, 1937, President Atatiirk passed through Qonyah and 
reached Uluqyshla, and the rumour was spread that Turkish troops were 
concentrating on the borders of Alexandretta.*” 

This display of force had its reactions in Paris. On the same day that 
President Atatiirk passed through Qonyah the Turkish Ambassador to 
France had an interview with M. Viénot, French Under-Secretary for 
Foreign Affairs, in which probably he reaffirmed the Turkish attitude. It 
should be noted that the international situation was then unfavourable to 
France. The danger of war in Europe was felt already, and France and 
Great Britain were in need of Turkish friendship in the Mediterranean to 
counter-balance the threat of Mussolini. It was therefore not to be won- 
dered at that the French Government was prepared to be accommodating 
toward the Turkish desires. The French change of attitude resulted in the 
sudden return of President Atatiirk on January 8, 1937, to Ankara and new 
Turkish proposals were communicated to Paris. Moreover, the proposed 
meeting of the League Council was postponed from the 18th to the 21st of 
January at the request of both France and Turkey. 

On January 18, 1937, M. Leon Blum, the French Premier, sent a letter to 
M. Davaz, the Turkish Ambassador to France, in which he worked out a 
new project comprising both the French and the Turkish points of view.* 
The Blum letter made it plain to the Turks that the legal arguments sup- 
ported the French rather than the Turkish point of view. He therefore sug- 
gested that a new solution should be sought through the League Council, 
since the Council alone had the right to decide on any modification in the 
status of the Sanjak. He admitted that the position of the Sanjak would 
be a matter of concern to Turkey if the Franco-Syrian Treaty came into 
force. But it was also a matter of concern to France, who had concluded 
the Ankara Agreement and was still the Mandatory Power over Syria. In 
that capacity, therefore, M. Blum proposed that a sort of mandatory regime 
should continue in the Sanjak in the form of a “‘special regime,” under the 
supervision of the League of Nations through a French High Commissioner 
to be appointed by the Council of the League of Nations. 

The Blum project was obviously a compromise plan which satisfied the 
Turks by setting up an autonomous regime, including the right to use the 
port of Alexandretta, and the League and France by retaining mandatory 
supervision. 


31 Qonyah is the headquarters of the Turkish Army, Southern Command. 
3 Arnold J. Toynbee, work cited, pp. 776-777. 
33 See text of the letter in Paul de Véou, pp. 170-175. 
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6. Decision of the Council of the League of Nations 


M. Sandler, the Rapporteur, presented to the Council of the League of 
Nations, on January 27, 1937, a set of proposals for a new status for the San- 
jak, based on the recent French and Turkish understanding. The following 
is a summary of the proposals: 

1. The Sanjak would constitute a separate entity. Syria would be re- 
sponsible for its foreign affairs, but it would itself enjoy full independence in 
internal affairs. Syria and the Sanjak would have the same customs and 
monetary systems. 

2. Supervision of the League would be insured by appointing on the spot 
a delegate of French nationality by the Council of the League of Nations. 

3. The Sanjak would have no army; only local police forces might be 
organised for internal purposes. A Franco-Turkish treaty would be con- 
cluded, which would contain provisions by virtue of which Turkey and 
France should guarantee the territorial integrity of the Sanjak. Another 
agreement should be concluded between France, Turkey, and Syria for the 
purpose of guaranteeing the inviolability of the Turko-Syrian frontier. 

4. Turkish would be an official language, and the Council would decide 
the character and condition of the use of another language. 

5. A Statute and a Fundamental Law would be laid down for the Sanjak; 
the former would define the Sanjak’s status and the latter its internal or- 
ganisation. 

The Rapporteur proposed, moreover, to appoint, in agreement with the 
Mandatory Power, a Committee of Experts to study for the benefit of the 
Council various questions including the drafting of the Statute and the 
Fundamental Law. The proposals were adopted by the Council on Jan- 
uary 27, 1937.4 

Meanwhile a Syrian delegation had arrived in Geneva headed by the 
Syrian Prime Minister, Jamil Mardam Beg. When the Committee of Ex- 
perts set to work on February 20, 1937, the Syrian delegation was in close 
touch with M. de Caix, the French member of the Committee of Experts, 
who presented the Syrian Government’s observation on the question.** The 
Committee of Experts concluded its work on May 15, 1937, and the final 
drafts of the Statute and the Fundamental Law were completed.** 

On May 29, 1937, the drafts were presented to the Council of the League 
of Nations by the Rapporteur who suggested that these proposals should 
come into force as from November 29, 1937. The Statute and the Funda- 


See text of the report in League of Nations, Official Journal, February, 1937, pp. 118-120. 
See also speech of the accredited representatives of Turkey, Rumania, England, and Russia, 
in support of the proposals (same, pp. 120-123). 

* Interview with Jamil Mardam Beg, head of the delegation. 

* See the report of the Committee of Experts in League of Nations, Official Journal, May- 
June, 1937, pp. 573-589. 
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mental Law were approved by the representatives of France and Turkey and 
consequently were adopted by the Council on May 29, 1937.37 On the same 
day France and Turkey signed an agreement guaranteeing the new regime 
and arranging for its defence against foreign attack. Another agreement was 
signed to guarantee the Turko-Syrian frontiers and the independence of 
Syria and Lebanon.** 

The decision of the Council had widely different repercussions on the 
various Powers and parties concerned. As Professor Toynbee has rightly 
remarked, it was hailed with jubilation in Turkey, with relief in France, and 
with mortification in Syria.** The Arabs as a whole believed that the Sanjak 
had been ‘‘sold down the river” by the safeguarding powers in order to save 
their own skins.*° The Syrian Government prepared an elaborate memo- 
randum which it sent, in June, 1937, to the French Ministry for Foreign 
Affairs, which not only protested against the Council’s decision but also 
pointed out practical difficulties in carrying out the Statute and the Funda- 
mental Law.*t There were strikes and demonstrations in various Syrian 
cities in protest against the decision of the League of Nations. 


7. The Sanjak’s New Regime 


The Statute and Fundamental Law defined the international status and 
the internal organisation of the Sanjak of Alexandretta. The Fundamental 
Law was the constitutional charter and dependent on the Statute. It 
stipulated that an autonomous regime was to be set up with a legislative 


Assembly representing the various elements of the population. It was 
agreed that the new regime was to come into effect on November 29, 1937, 
and that France was to carry on the internal administration until the 
Assembly met. 

The new regime of the Sanjak was to work within the framework of the 
Mandate System until that system had come toanend. During this period 
France was naturally responsible for the Sanjak’s foreign relations and the 
supervision of its internal administration. 

After the termination of the Syrian Mandate the Sanjak’s new regime was 
to continue but Syria would then be responsible for its foreign relations, 
France and Turkey for its defence, and the League of Nations, through a 
Commissioner, was to supervise the application of the Statute and the Fun- 
damental Law and to veto any law passed by the Sanjak’s Assembly which 
was contrary to the provisions of the Statute or the Fundamental Law. 


37 Same, p. 333. 

38 See texts of the agreements in Frauendienst, pp. 413-415, 415-416. 

89 Arnold J. Toynbee, Survey of International Affairs, 1936, Oxford, 1937, p. 779. 

4° It is not correct to argue that the Arabs of the Sanjak had acquiesced in the settlement 
(Toynbee, pp. 778, 779). The writer has talked with various Arabs who left the Sanjak and 
who gave evidence of the strong opposition manifested at the time. 

41 The memorandum is unpublished. The writer made use of its contents by kind permis 
sion of Prime Minister Jamil Mardam Beg. 
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The Sanjak’s new status may be defined as a collective protectorate; “ the 
country however was not to be protected by all the powers together, for they 
were made severally or dually responsible for the exercise of its sovereignty. 
Such a regime of protection is more than a collective guarantee by foreign 
Powers such as was provided for Rumania and Serbia under the Treaty of 
Paris (1856). Under the Sanjak’s new status, protection against foreign 
attack was intrusted to Turkey and France, foreign relations were intrusted 
to Syria, and the Mandatory supervision was not intrusted to a Mandatory 
Power—as is usually the case under the Mandates System—but made the 
direct responsibility of the League through its Commissioner. 

It is to be noted that while such a modification in the status of the Sanjak 
was entirely within the Council’s powers,“ it has the appearance of a step 
backward in the development of colonial administration. The Mandates 
system under the League of Nations was regarded as a relatively advanced 
stage in the government of dependencies, while direct international adminis- 
tration of territory was criticized on the ground that it would lead to con- 
fusion and to difficulties in defining responsibilities.© The Mandates Sys- 
tem, as propounded by General Jan C. Smuts,“ marked an advance by 
making the Mandatory Power responsible for the administration of the de- 
pendency. The Mandatory Power, moreover, was intended to administer 
the territory with a conscientious regard for the welfare of the native in- 
habitants.47 The Mandatory has no sovereign powers, but is responsible 
tc the League for the administration of the Mandate.*® 


* Hershey uses the inaccurate term ‘international protectorate” for any ‘‘ weak or inferior 
state” which has “‘been placed under the protection of a more powerful one.” He does not 
confine the use of the term to a territory which has been placed under the collective protec- 
tion of more than one Power (Amos 8. Hershey, Essentials of International Public Law, New 
York, 1923, p. 107). There seems to be a need to distinguish between a territory protected 
by one Power and one under the collective protection of several powers. The term ‘‘collec- 
tive protectorate” may be used to define the latter case. 

‘8 Mention may be made of the contemplated international protectorate of Palestine under the 
Sykes-Picot Agreement (1916) by Great Britain, France and Russia. But there was no idea 
at the time of international supervision. See text of the agreement in H. W. V. Temperley, 
History of the Peace Conference of Paris, London, 1924, Vol. VI, p. 16. 

“Quincy Wright, Mandates Under the League of Nations, Chicago, 1930, pp. 119 and ff. 

* Temperley, Vol. II, p. 232; W. E. Hocking, The Spirit of World Politics, New York, 1932, 
p. 227. 

“Jan C. Smuts, The League of Nations, A Practical Suggestion, New York, 1919, pp. and 
14 ff. 

“The post-war mandate, it has been said, differs from the pre-war protectorate over 
native people in that the mandatory is a protector with a conscience, and with a keeper of 
his conscience”: Norman Bentwich, “Colonies and Mandates,” in The Contemporary Re- 
view, No. 841 (January 1936), p. 43. 

**“What sharply distinguishes the Mandatory system from all such international ar- 
Tangements of the past, is the unqualified right of intervention possessed by the League of 
Nations. The mandatories act on its behalf. T hey have not sovereign powers, but are 


“pg to the League for the execution of the terms of the mandate”: Temperley, Vol. 
236. 
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Under the new regime of the Sanjak of Alexandretta, it is true, a form of 
the Mandatory System was to continue and the League’s supervision was 
maintained through its Commissioner. But the other “‘protecting’’ Powers 
were relieved from direct control of the League such as is provided by the 
terms of the Mandates System. Moreover, the drawbacks of direct inter- 
national] administration were not avoided under the new regime, which 
actually added to the complicated administration of that tiny dependency. 
The case furnishes a good example of sovereignty being neatly divided in 
order to satisfy foreign interests and local conditions. 


8. The First Elections 


It was laid down in the Council’s decision on May 29, 1937, that the first 
elections for the new Assembly should be organized and supervised by a 
commission appointed by the League of Nations. The commission was ap- 
pointed on October 4, 1937, under the chairmanship of Mr. T. Reid and pro- 
ceeded to the Sanjak after visiting Ankara and Damascus. The so-called 
Regulations for the first elections were prepared after a detailed study on the 
spot and were actually drafted in Geneva after the return of the commission. 

The elections were to begin on March 28 and to be completed by April 15, 
1938. The constituencies were not divided on geographicai lines, but 
on racial and religious divisions, namely, into Turkish, Alawi, Arab, Ar- 
menian, Greek Orthodox, Kurdish, and other communities. These com- 
munities were granted minimum numbers of seats, but on the whole repre- 
sentation was to be proportionate to the number of names registered in each 
community. Thus “registration” of the number of the various communi- 
ties was regarded as a very important preliminary step before the first elec- 
tions should begin.*® 

The Arabs objected to a division of constituencies on religious grounds 
and criticised the Regulations because they separated the Alowites from the 
Arabs.®° It is to be noted indeed that the commission was not consistent in 
following either a racial or religious basis in its apportionment of the con- 
stituencies. In spite of that, however, the Arabs formed a more solid front 
than had been expected by the Turks. There were strikes, demonstrations, 
and other activities which showed more solidarity on the part of the Arabs 
than the Turkish elements could offset. Yet this solidarity became the 
reason for the intervention by the Turkish Government which was interested 
in producing a result favourable to itself. 

The Turkish Government again appealed to the League of Nations. It 
sent protests on December 15, and December 24, 1937, complaining that the 
draft electoral Regulations had been prepared by the League’s Commission 


49 See text of the Regulations in League of Nations, Official Journal, February, 1938, pp. 
137-144, 

5° See the Arab point of view in al-Uruba (an Arabic paper in Antioch), November 25, 
1937; January 26, 28, 29, 30, and February 2, 1938. 
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in collaboration with France, The Mandatory Power, without any consulta- 
tion with the Turkish Government. The Turkish Government, accordingly, 
demanded that the whole matter of the Regulations should be discussed by 
the Council of the League of Nations.*! 

The Turkish accusations, however, were not justified from the legal point 
of view, because the Commission was appointed by the League and was sup- 
posed to work independently. Furthermore, the Commission, as Mr. Reid, 
its chairman, pointed out, did not collaborate with French officials in draft- 
ing the Regulations, but only received official data from them ‘‘ when re- 
quested to do so by the Commission.”’ * The Commission was solely re- 
sponsible for the draft Regulations. 

The Council of the League of Nations discussed the objections of the 
Turkish Government at its meetings on January 28 and January 31, 1938, 
and a new compromise was reached. A new Commission was appointed, 
including representatives of France and Turkey, and certain specific modi- 
fications were made, most important of which came in the article dealing 
with the procedure of registration. Applicants for admission to the elec- 
toral rolls were left a free choice. Originally the article stipulated that the 
elector should give evidence of the community to which he claimed to belong; 
now he was no longer required to do so. The date of the first elections was 
postponed until July 15, 1938. 

Registration was resumed on May 3, 1938, but the situation was growing 
strained. The French officials became more subservient and under Turkish 
pressure a number of Arab officials were replaced by Turks of the pro-Kemal- 
ist movement. Furthermore, Turkish prisoners were released and some 
Arab leaders were arrested. Such actions led to more clashes between Arabs 
and Turks. The French authorities tried to form a party of ‘‘ National 
union” whose aim was to initiate a movement comprising all racial and 
religious elements in support of the new regime, but failed. The Arabs 
boycotted all attempts at codperatior. The Turks were becoming stronger 
every day as a result of Turkish propaganda and the threat of force from 
across the frontier. Rumors were spread that Turkish troops might inter- 
vene at any moment to insure a Turkish victory at the polls.** No wonder, 
therefore, if confusion became so prevalent in the Sanjak that the League 
Commission found it impossible to continue its work and left the Sanjak on 
June 19, 1938. 

The situation had indeed become intolerable and therefore France was 


| See text of the Turkish letters in League of Nations, Oficial Journal, February, 1938, 
1988, pp. 182-134, 134-135. 

"See text of Mr. Reid’s letters in same, pp. 135--136, 148-151. 

* Report of Sayid Nabih al-Adhma to the Syrian Government, dated February 19, 1938 
(unpublished). 

“Interview with Arabs from Alexandretta. See also A. J. Toynbee, Survey of Interna- 
tional Affairs, 1988, Oxford, 1941, Vol. I, p. 484. 
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obliged to go a step further in its concessions to Turkey in order to reach a 
final settlement of the problem. A new agreement was signed between 
Turkey and France on July 4, 1938, which stipulated that Turkey should 
collaborate with France in carrying out the Treaty of May 29, 1937, which 
provided that France and Turkey were to guarantee the territorial integrity 
of the Sanjak. On the same day France and Turkey signed another agree- 
ment of friendship by virtue of which each of the contracting parties under- 
took to abstain from entering any alliance against the other, and to give no 
form of assistance to any aggression against the other. 

Meanwhile negotiations were taking place between Adil Arslan, Syrian 
diplomatic agent in Ankara, and the Turkish Government with a view to 
reaching an agreement by dividing the Sanjak between Turkey and Syria. 
The Syrian Government requested the Iraq Government early in June, 
1938, to extend its good offices by proposing a compromise plan of partition. 
The Iraq Government extended its good offices, through the Iraqi Minister 
in Ankara, Sayid Naji Shawkat, on June 30, 1938. Sayid Naji Shawkat 
discussed the project of partition with the Turkish Foreign Minister, Dr. 
Aras, and reached an agreement on July 1, 1938, on the following points: (1) 
The Sanjak was to be partitioned between Turkey and Syria on condition 
that the city of Antioch should be given to Turkey; (2) exchange of Arab 
and Turkish populations between Turkey and Syria; and (3) Syria to have 
rights in the use of the port of Alexandretta.** These terms were communi- 
cated to the Syrian and Iraq Governments, but the Syrian Government re- 
jected the proposal to give Antioch to Turkey.*’ 

It is to be noted, however, that Turkey had already struck a better bargain 
with France in its agreement of July 4, 1938, so that when Syria’s position 
had been so weakened that she was later ready to accept the partition plan 
proposed by Dr. Aras, the latter informed both the Iraq Minister and the 
Syrian diplomatic agent in Ankara on July 8, 1938, that it was too late for 
any further discussion of partition.5§ 


9. The Republic of Hatay 


The elections were resumed on July 15, 1938, and returned 22 deputies for 
the Turks and 18 for the Arabs, Armenians, and Greek Orthodox communi- 
ties. This meant that the Turkish percentage of the population had appar- 


5 France recognised in this agreement further Turkish claims in order to strengthen her 
position in the Eastern Mediterranean. Turkey, however, declared that she did not claim 
sovereignty over the Sanjak. 

56 Reported to the writer by Sayid Naji Shawkat, Iraq Minister to Turkey. The writer 
has been shown the original draft project in Dr. Aras’ handwriting which Sayid Naji Shawkat 
has kept for himself. 

57 Interview with Sayid Jamil Mardam Beg, Syrian Prime Minister, and Sa’dullah el- 
Jabiri Beg, Foreign Minister. 

58 Interview with Sayid Naji Shawkat. 
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ently increased from about 40 per cent to over 60 per cent of the total.®® In 
this way the Turks have at last an official majority in the Sanjak. 

On September 2, 1938, the Assembly was opened and the proceedings were 
conducted entirely in Turkish.*® Abdul Ghani Turkman was elected Presi- 
dent of the Assembly, and declared in his first statement to the Assembly 
that the Sanjak had been liberated from tyranny.*! Tayfur Bey Sokman 
was elected head of the new ‘“‘state.’’ In the first meeting of the Assembly 
the name of the Sanjak was changed into ‘‘ Hatay,” a Turkish name to ex- 
press the Turkish character of the new regime, and the state came to be 
known as the Republic of Hatay.® 

On September 5, 1938, Tayfur Bey invited Dr. Abdul Rahman Melek to 
form a cabinet which turned out to be exclusively Turkish. On September 
6, 1938, the Prime Minister spoke in the Assembly and declared the intention 
of his Government to observe the international obligations of Hatay. It 
was decided at the same meeting to move the capital from the city of Alex- 
andretta to Antioch.** Later on, in January 1939, the Assembly passed 
acts adopting the Turkish criminal and civil codes. Moreover it was re- 
ported that Turkish officials had been sent to Hatay in order to reorganize, 
its fiscal system. 


10. The Annexation of Hatay 


The Republic of Hatay had hardly enjoyed a year of autonomous life 


before Turkey effected the final step in the cession of the Sanjak from Syria. 
France had become, after the Munich agreement, more concerned about her 
position in the Eastern Mediterranean and needed to strengthen her friend- 
ship with Turkey. Turkey, on the other hand, although alarmed over the 
Munich Agreement,® followed almost the same tactics as Germany in her 
annexation of the Sanjak. A new agreement was signed with France on 
June 23, 1939, by virtue of which the cession of the Sanjak was completed.® 


59 See note 5, above. 

* The Statute as a matter of fact permitted the use of Arabic as well. 

See Yeni Gon (a Turkish paper published in Antioch), September 3, 1938. 

® Tayfur Bey Sokman was a personal friend of President Atatiirk. He sent a telegram of 
thanks to Atatiirk after his election; the latter replied that he will “look at Hatay with con- 
sideration and love”; Yeni Gon, September 6, 1938. 

* Hatay is the Turkish name of the ancient Hittites who were, according to the Turks, fof 
Turkish origin. Historians, however, are of the opinion that the Hittites were an Indo- 
— race. See James H. Breasted, Ancient Times, Boston, 1935 (2nd ed.), pp. 244- 

5. 

“The majority of the inhabitants of Antioch speak Turkish while those of Alexandretta 
speak Arabic. 

* See Philip W. Ireland, “Turkish Foreign Policy after Munich,” in The Political Quarterly, 
Vol. X (1939), pp. 185-201. 


‘ * See text of the agreement in League of Nations, Official Journal, July-August, 1939, pp. 
56-360. 
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The frontiers between Syria and Hatay, with slight rectifications in favour 
of Syria, became the frontiers between Turkey and Syria. The agreement 
provided, however, that any citizen above the age of 18 could opt for Syrian 
or Lebanese nationality during the six months following the entry into force 
of the agreement and these were permitted to take all their movable property 
to their new homes. The ratifications of the agreement was exchanged on 
July 13, 1939, and the Assembly of Hatay met for the last time on June 29, 
1939. Upon its annexation to Turkey, Hatay became the sixty-third 
vilayet of the Turkish Republic. 

Mr. H. Beeley has rightly compared the position of Hatay during 1938- 
1939, which legally was within the frontiers of one state but in reality con- 
trolled by another, with the districts of Bosnia and Herzegovina between 
1878 and 1908.7 The Republic of Hatay was still nominally regarded as 
being under the French Mandate and within the Syrian monetary and cus- 
toms union but the Assembly of Hatay, it will be recalled, had adopted 
measures which had the effect of making the character of the Sanjak com- 
pletely Turkish. 

While it was within the competence of the Mandatory Power, with the 
approval of the League Council, to effect a change in the autonomous regime 
of the Sanjak, a new modification in the boundaries of Syria was outside its 
powers since it directly affected the terms of the Mandate.** Article 4 of 
the Mandate for Syria and the Lebanon laid down that ‘‘'The Mandatory 
shall be responsible for seeing that no part of the territory of Syria and the 
Lebanon is ceded or leased or in any way placed under the control of a foreign 
power.” This incompetence of the Mandatory Power to cede or lease any 
part of the Mandated territory had been discussed in the Council of the 
League of Nations in connection with the delimitation of the frontiers be- 
tween Syria and Turkey. France, as Mandatory Power, was reminded that 
the exclusive control of the Mandatory Power over the foreign relations of 
the mandated territory did not include ‘‘ power to cede or lease on its sole 
authority, any part, however small, of the territory.’”’ ** This decision was 
also endorsed by the Permanent Mandates Commission at its eighth meeting 
in February-March, 1926.7° 

The cession of the Sanjak of Alexandretta, therefore, by an agreement 
between France and Turkey, on the sole authority of the Mandatory Power, 
was contrary to the decisions of the Council and the Permanent Mandates 
Commission as well as contrary to the very terms of the Mandate for Syria 
and the Lebanon. 

While the Council of the League kept silent about the cession, the Perma- 


67 H. Beeley in A. J. Toynbee, Surevy of International Affairs, 1938, Oxford, 1941, Vol. I, 
p. 489. 68 Wright, p. 122. 

6° League of Nations, Official Journal, April, 1926, pp. 522-523. 

70 League of Nations, Minutes of the Permanent Mandates Commission, Eighth (extraordi- 
nary) Session, 1926, p. 204. 
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nent Mandates Commission discussed both the new regime of Hatay and the 
final cession at its 34th and 35th sessions, in June, 1938, and in the 36th 
session, in June, 1939. M. Rappard, a member of the Permanent Mandates 
Commission, raised objections to the French action with regard to the final 
cession as having been contrary to Art. 4 of the Mandate. M. de Caix, 
French accredited representative, argued that traditionally there was a 
Syrian territory but its boundaries were not precisely known. Moreover, 
he contended, the cession was in the interests of Syrian security. M. Rap- 
pard commented on M. de Caix’s statement: 


The guardian, in an interest which was essentially his own, had 
abandoned to a third party a portion of the ward’s inheritance, after 
having been entrusted with its defence. The accredited representative 
would certainly say that what had been done was in the interest of the 
ward. If [he] remembered rightly, it was Montesquieu who had defined 
a tax as being a gift to the State by the taxpayer of a portion of his estate 
in order to ensure the security of the remaining portion. A similar 
formula would doubtless be applied in the present case, but it would 
require all the gifts and persuasive talents of M. de Caix to make one 
believe that there had not been a violation of the Mandate.” 


M. de Caix was finally forced to admit that the cession was effected under 
pressure of political circumstances but he suggested that further discussion of 
the case should be stopped since the status of the Sanjak had passed outside 
the Commission’s supervision.” 

It is to be noted, in conclusion, that the final step in the settlement of the 
Alexandretta dispute was not only completed on political rather than on 
legal grounds, but was also effected in direct agreement between France and 
Turkey outside the Council of the League of Nations. 

1 League of Nations, Minutes of the Permanent Mandates Commission, 36th Session, 1939, 


p. 222. 
Same, p. 223. 
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PROCEDURAL PROBLEMS IN INTERNATIONAL ARBITRATION 


By KENNETH 8. CARLSTON 
New York City 


The procedural aspects of international arbitration have largely been 
neglected. Tribunals are prone to borrow their rules of procedure from one 
another without considering their suitability for the particular arbitration 
at hand.!. Time rarely permits then to act otherwise in the hurry and pres- 
sure attendant upon the opening of an arbitration. Agents and counsel are 
anxiously preparing their cases and awaiting the opening of oral arguments. 
During the course of the arbitration the ever-nearing date fixed for its com- 
pletion, the mounting expense of maintaining the staffs, and the burdens of 
other official duties awaiting the arbitrators and advocates upon the comple- 
tion of their tasks all tend to discourage the deliberate consideration of pro- 
cedural problems. Though the need for procedural reform was long ago 
recognized,” the problem has received relatively little attention from writers.’ 


1 Thus, the General Claims Commission, United States and Mexico, under the Convention 
of September 8, 1923, 43 Statutes 1730, adopted the method of presentation by memorial 
followed in the prior Mexican claims arbitration of 1868 (Rules and Regulations, Art. 3, 
III Moore, /nternational Arbitrations, 2153, despite the fact that four extensions of time were 
required by the earlier commission to settle the considerably fewer claims docketed with it 
(same, Vol. II, 1297-1298). The rules of the General Claims Commission in turn spread, 
with some modification, to the rules of the other claims commissions charged with settling 
claims against Mexico, see below, note 74. This is not to say that uniformity by commis- 
sions in the recognition of certain basic principles of procedure is not desirable as tending to 
the establishment of customary rules of procedural law, see Sandifer, D. V., Evidence Before 
International Tribunals, Chicago, 1939, p. 31. 

2 Dennis, W. C. “The Necessity for an International Code of Arbitral Procedure,”’ in this 
JOURNAL, Vol. 7, p. 285; Lansing, R., ‘‘The Need of Revision of Procedure before Interna- 
tional Courts of Arbitration,” in Proceedings of the American Society of International Law, 
1912, p. 158. 

3 Ralston, J. H., The Law and Procedure of International Tribunals, Stanford, 1926, pp. 
191-213, and Supplement to 1926 revised edition of same, Stanford, 1936, pp. 96-108, 
devotes in each case only one chapter to procedure. Bishop, C. M., International Arbitra! 
Procedure, Baltimore, 1930, is primarily descriptive in its approach. Caldwell, R. H., 
A Study of the Code of Arbitral Procedure adopted by the Hague Peace Conferences of 1899 
and 1907, Carnegie thesis, in manuscript, 1921, is necessarily restricted in scope. A con- 
densed but most interesting description of procedural processes appears in Hudson, M. 0., 
International Tribunals, Washington, 1944, pp. 84-98. Acrement, A., La Procédure dans 
les Arbitrages Internationaux, Paris, 1905, is a thoughtful early study. An illuminating 
analysis of procedural problems and suggestions for reform with respect to functioning of the 
American and Panamanian General Claims Arbitration established under the Conventions 
of July 28, 1926, and December 17, 1932, appears in the Report of the Agent for the United 
States, Department of State, Arbitration Series, No. 6, 1934, pp. 7-29. Some excellent 
procedural suggestions are found in a few pages of Nielsen, F. K., International Law as 
Applied to Reclamations, Washington, 1933, pp. 67-69, 72-74. Witenberg, J. C., L’Or- 
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Their attention has for the most part been directed to a description of exist- 
ing procedural practices. Critical analysis and investigation of the relation 
of procedural rules to the successful conduct of international arbitrations is 
almost lacking in the literature of the subject. With the demands which 
are bound to be made upon the system of international arbitration in the 
post-war years consideration of such problems is obviously necessary. 


PROPOSED MEASURES OF REFORM OF ARBITRAL PROCEDURE 


Neglect of procedural problems has not only provoked unnecessary dis- 
putes between litigants but has been a cause of the expensive, leisurely, pro- 
tracted course for which international arbitrations have at times been con- 
demned.* In at least one international arbitration of note the failure to 
adapt the procedural rules to the necessities of the arbitration led to its 
abandonment and transfer to a domestic body. During the first eight years 
of its existence, the Special Claims Commission, United States and Mexico, 


ganisatién Judiciaire, La Procédure et La Sentence Internationales, Paris, 1937, pp. 110-261, 
while comprehensive and well documented, is also primarily descriptive of procedural steps 
rather than a critical study. Hoijer, O., La Solution Pacifique des Litiges Internationauz, 
Paris, 1925, pp. 250-270, is broadly descriptive in content. Of the early studies on ar- 
bitration, see Merignhac, A., Traité Théorique et Pratique de L’ Arbitrage International, 
Paris, 1895, pp. 244-282, 435-439; Kamarowsky, L. A., Le Tribunal International, Paris, 
1887, pp. 175-180, 510-512; Dreyfus, F., L’ Arbitrage International, Paris, 1892, pp. 271-296. 
An extensive literature on the Mixed Arbitral Tribunals created under the Treaty of Ver- 
sailles and the other Treaties of Peace exists, however, see bibliography collected in Teys- 
saire, J., and Solére, P., Les Tribunaux Arbitraux Miztes, Paris, 1931, pp. 231-243. See also 
Nielsen, F. K., ‘Progress in Settlement of International Disputes by Judicial Methods,” 
in Journal of the American Bar Association, Vol. 16, p. 229; Carlston, K. S., “Importance of 
Procedural Rules in International Arbitration,” in Jnternational Arbitration Journal, Vol. 1, 
No. 1 (April, 1945), p. 58; Garnier-Coignet, J., Procédure Judiciaire et Procédure Arbitrale, 
in Revue de Droit International, Vol. 6, p. 123. 

‘See remarks in 75 Cong. Rec., p. 14425. As to the costs of international arbitrations, 
consider the following examples: Appropriations for arbitrations embodying a single issue or 
claim: 

Landreau claim (U.S. v. Peru) $45,000, 42 Statutes 336 
Norwegian ship claims (Norway v. 60,000, 42 Statutes 336 
For arbitrations embodying many claims: 

United States—Germany Mixed Claims Commissions $1,339,863" 


Tripartite Claims Commission 
1924-1932 


United States—Mexican Mixed Claims Commissions $2,574,730** 


* 42 Statutes 1051; 43 Statutes 215, 1023; 44 Statutes 359, 1189; 45 Statutes 74, 913, 1105; 
46 Statutes 183, 886, 1581; 47 Statutes 25. 
.* 43 Statutes 691, 1024; 44 Statutes 340, 865, 1190; 45 Statutes 74, 1105; 46 Statutes 184, 
1318; 47 Statutes 25. 


The foregoing computations, of course, fail to take into consideration any unexpended ap- 
propriations turned back to the Treasury. Deduction of a specified percentage from awards 
to cover the expenses of the arbitration is sometimes made, 56 Statutes 1058, 1063, but this 
only adds to the burden of claimants without affecting the amount of expenses incurred. 
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created under the Convention of September 10, 1923, decided 18 claims. In 
a corresponding period of time the General Claims Commission, United 
States and Mexico, decided 148 claims, making an aggregate of 166 claims 
decided out of some 5,736 claims filed with both commissions.’ Yet the 
Special Mexican Claims Commission, functioning as a statutory national 
commission under the Act of April 10, 1935, and not under the Convention 
of September 10, 1923, and untrammeled by elaborate procedural rules, 
decided 2,833 claims in a little over two and one-half years and this on a 
budget of less than $90,000 a year as against an aggregate expenditure dur- 
ing their life of over $2,000,000 when the Commissions functioned in the 
traditional manner of international tribunals.’ 

Codification of established international arbitral procedure, through es- 
tablishment of a uniform code of procedure, does not seem likely to furnish 
an answer for all procedural problems. The statement of rules upon which 
there can be a general agreement among states will inevitably tend to be con- 
fined to those very points where problems are least likely to arise.’ The prog- 
ress to be made in this direction by general agreement therefore tends to be 
slight, though the work preparatory to the formulation of a code of interna- 
tional arbitral procedure may very well be expected to be of great value.’ 
The experience of the Institute of International Law is illuminating. The 
Institute at its first meetings, in 1874 and 1875, adopted a project of rules for 
international arbitral procedure, which laid down the general principle that 
the conduct of any one arbitration is to be formulated by the particular 


compromis or by the arbitrators.!° For the rest, the Réglement of the In- 


5See Feller, A. H., The Mexican Claims Commissions, 1923-1934, New York, 1935, 
pp. 60, 68; Turlington, E., “Comments on the Rules of the Special Mexican Claims Com- 
mission,” in Journal D. C. Bar Association, Vol. 3, pp. 22, 23; McDonald, J., and Barnett, C., 
“The American-Mexican Claims Arbitration,” in A.B.A. Journal, Vol. 18, pp. 183, 184. 

6 49 Statutes 149. 

7See McKernan, L. W., ‘Special Mexican Claims,” in this JouRNAL, Vol. 32, pp. 457, 
461. It was recognized that the Commission had at its disposal ‘‘a veritable mine of in- 
formation” collected by the former Agency and that its task was confined to a review of 
the records and did not include the preparation and prosecution of cases undertaken by the 
former Agency, same, p. 463; Rules and Regulations of the Special Mexican Claims Com- 
mission, Rules II and VII. Moreover, approximately 500 claims were submitted to the 
former Commission by the American Agency in Memorial form, of which 150 were briefed 
as to facts and law, and evidence probably sufficient for memorialization was obtained by 
the Agency on some 200 additional claims. Turlington, cited above, note 5, footnote 11. 

8 Compare Caldwell, cited above, note 3, at 75, 83. 

® See Report of the First Committee on the Progressive Codification of International Law 
to the Assembly of the League of Nations, September 27, 1927, League of Nations Oficial 
Journal, Special Supp. No. 54, Annex 35 (Document A.105.1927.V) ; Replies by Governments 
to the Questionnaires Nos. 1 to 7, Report of the Committee of Experts for the Progressive 
Codification cf International Law to the Council of the League of Nations, April 20, 1927 
(Document C.196.M.70.1927.V). 

10 Réglement pour la procédure arbitrale internationale, Arts. 12 and 15, Annuaire de L'Iw 
stitut de Droit International, 1877, pp. 126, 129, 130. 
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stitute chiefly addressed itself to the statement of such self-evident facts as 
“the compromis is concluded by a valid international treaty,” or ‘‘the 
compromis gives to each of the contracting parties the right to address itself 
to the arbitral tribunal,” ” or ‘‘each of the parties may constitute one or sev- 
eral representatives before the arbitral tribunal,” “ and to the consideration 
of such incontroversial matters as the naming of the arbitrators, the deter- 
mination of the place of sitting, and the manner of rendering the award.“ 
In relatively few cases were provocative procedural problems attacked. 
The Hague Conferences of 1899 and 1907, through a step forward, did not 
greatly advance the solution of procedural problems.'* The Convention 
for the Pacific Settlement of International Disputes, as finally adopted, again 
left to the discretion of the tribunal the adoption of rules of procedure for the 
conduct of the case, in the absence of specific directions in the compromis."" 
It is true that reference was made to the filing of cases, counter cases, and 
replies, but the form, order, and time in which these were to be filed were to 
be defined by the compromis.'’ This is not to say that the Convention did 
not exhibit a realistic approach, to some extent. Given its task of creating 
an all embracing code of rules for international tribunals, whatever their form 
and whatever their task, it recognized that the formulation of procedural 
rules should proceed on an ad hoc basis, with the tribunal being empowered 
to determine its own procedural rules to fit its own problems. 

The variability in the factors affecting the successful conduct of any inter- 
national arbitration is too great to enable the creation of any one compre- 


hensive code which would furnish a never-failing guide for the conduct of all 
arbitrations.'® Inevitably such a code would suffer from lack of flexibility 
and technical refinement. Rules that may function well enough in one ar- 
bitration may lead to a complete breakdown when introduced in another ar- 
bitration possessing totally different characteristics. Each arbitration pre- 


1 Same, Art. 1. 12 Same, Art. 2. 13 Same, Art. 13. 

4 Same, Arts. 2-9, 21-24. Compare the criticism made of the project by the Fourteenth 
Commission of the Institute in its report of 1927, same, 1927, pp. 571-593. 

*Same, Art. 27, relating to the nullity of awards, has had much influence upon the 
arbitral law governing nullity. See also Arts. 14, 16 and 17. At its session of 1927 the 
Institute decided to begin the elaboration of a code of arbitral procedure, in view of the 
progress made in arbitration, same, 1927, pp. 319, 320, 324. 

* See Dennis, above, note 2, at pp. 290, 291. 

"Art. 52, 74. Proceedings of the Hague Peace Conferences, Conference of 1907 (Carnegie 
Translation), New York, 1920, Vol. I, pp. 599, 608, 611. 

'* Arts. 52, 63, same, at pp. 608, 610. 

Compare Moses, F., “International Legal Practice,” in Fordham Law Review, Vol. 4, 
p. 244. With regard to the difficulties in legislative reform of municipal procedure, see 
Sunderland, E. S., “The Machinery of Procedural Reform,” in Michigan Law Review, Vol. 22, 
pp. 293, 297-300. Thus a commentary on the new Federal Rules of Civil Procedure, which 
were established only so recently as 1938, runs into four volumes (Moore’s Federal Practice, 


Albany, 1938) and the Federal Rules Service, Chicago, started in 1939, has extended into 
seven volumes. 
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sents its own peculiar problems. In one the respective governments may be 
primarily interested in the precedents to be established by the decision; an 
elaborate procedure, with ample opportunity to develop through a series of 
pleadings and oral argument the issues involved, best serves such an end. 
Thus the careful and detailed rules of the Permanent Court of International 
Justice have worked very well in their orbit, when an exhaustive presentation 
of its case is the paramount desire of each litigant. But in other instances, 
as, for example, an arbitration of a multiplicity of small claims, dispatch may 
be the primary requisite, so that pleadings and hearings must be reduced to 
a minimum. If the litigants live under different systems of law, as, for ex- 
ample, the Continental Civil Law as against the English Common Law, great 
care must be taken in defining in the rules the scope and nature of the plead- 
ings and the time and manner of the introduction of evidence. The nature 
of the disputes to be decided and the extent to which they involve complex 
questions of law and fact must also be borne in mind. When the issues are 
simple protracted and refined procedural steps are superfluous. Rules of 
procedure must ever accommodate themselves to the varying conditions of 
each arbitration if misunderstanding and difficulty in the conduct of the ar- 
bitration is to be minimized. 

A certain amount of improvement may be achieved through the incorpora- 
tion of detailed rules of procedure in the compromis. ‘The rules of procedure 
in such case are binding on both tribunal and litigants and only the form 
and manner of presentation prescribed by the rules can be permitted by the 
tribunal when a threat to depart from the rule occurs. Thus a precise defini- 
tion in the compromis of the times for the introduction of pleadings and evi- 
dence eliminates disputes on the disposition of late filings by rendering the 
tribunal powerless to receive them. While this would be desirable in order 
to bind a tribunal charged with the prompt disposition of numerous claims, 
in order that it might not be tempted to sanction delays and departures from 
the rules, the case of tribunals charged with the decision, on a fair and lasting 
basis, of important disputes long pending between states is not so clear. 
Some area of judicial discretion may in such case be desirable in order to 
insure that full justice shall be done. To establish by the compromis inex- 
orable rules of conduct governing all action of the tribunal and of the advo- 
cates involves the sacrifice of flexibility.2° In general some cpportunity 
must exist for modifying and supplementing procedural rules when the oc- 
casion demands.?! 


20 Acrement, cited above, note 3, at p. 107. 
21 At least one attempt to define in the arbitration agreement the contents of the pleadings 
to be filed failed to achieve an entirely satisfactory solution. Notwithstanding a rather 
precise description of the pleadings contained in the exchange of notes between the United 
States and Guatemala providing for the arbitration of the Shufeldt Claim (U. 8. v. Guate- 
mala, 1929) Department of State, Arbitration Series No. 3, 1932, pp. 9-14, see particularly p. 
10, par. 4, 6 and 7, the reply of Guatemala was much more elaborate than its case. Same, 
p. 407. The United States was placed somewhat at a disadvantage as a result in that it 
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The suggestion was made in one claims arbitration that the compromis 
should include a preliminary statement of procedural rules, power being 
vested in the tribunal to amend them as required after its sessions have be- 
gun.” While this was primarily advanced as a means of avoiding the delay 
incident to having the tribunal meet solely for the purpose of adopting rules, 
only thereafter to adjourn pending the preparation of cases for submission in 
accordance with such rules, the suggestion affords a means for more basic 
procedural reform. It is believed that the fundamental source of the various 
procedural difficulties to be discussed later is the failure to appreciate ade- 
quately and to provide for the particular procedural problems involved in 
the arbitration. Generally in claims and similar arbitration proceedings 
the body charged with the power and duty of providing rules of procedure 
has been the tribunal itself. But the members of the tribunal are not chosen 
because of their previous familiarity with the arbitration entrusted to them. 
Rather the contrary is the case. Though generally of distinguished attain- 
ments in international law, rarely do they possess a long background of ex- 
perience as arbitrators. Hence the tribunal, capable as it may be for the 
decision of the disputes to be submitted to it, is not necessarily best qualified 
to exercise the rule-making power. The task of determining the rules for 
the tribunal should rather be delegated to that body most likely to possess an 
accumulation of experience in international arbitrations. It is believed, 
therefore, that foreign offices should be more active in assuming this task, for 
with the growing use of arbitration as a means for the settlement of inter- 
national disputes they have come to possess a reservoir of experience in this 
field. In some cases, it might be left to the respective agents to arrive at an 
agreement in advance as to rules of procedure, with the tribunal empowered 
to settle any undecided questions by prescribing applicable rules or by way of 
interlocutory decision or otherwise. Such rules, whether prepared by the 
respective foreign offices or by the agents, could serve as a basis for procedure 
before the tribunal until later amended by it. In any event rules drafted 
with a view to the specific problems of the arbitration, and drafted by those 
of experience in arbitration technique, would go far towards smoothing the 
paths of arbitral bodies and in advancing the cause of international arbi- 
tration. 


PROCEDURAL PROBLEMS IN ARBITRATIONS LIMITED TO A SINGLE CASE 


Procedural difficulties are necessarily much less likely to arise when the ar- 
bitration is confined to the decision of a single dispute instead of many. 


could not then file additional evidence, which would have been open to it in replying to 

Guatemala’s first pleading, and it was limited to thirty days in which to prepare the written 

argument to meet Guatemala’s reply while sixty days would have been available to it had 

the matter been included in Guatemala’s case. Same, 10 par. 6, 7. See also the remarks 

of the Mexican Agent before the Hague Court in the Pious Fund case. Pious Fund of the 

Californias, Report of Jackson H. Ralston, For. Rel., U. S., 1902, Appendix II, pp. 515-516. 
* See Report of the Agent for the United States, above, note 3, at p. 21. 
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Generally these difficulties concern questions as to the scope of the pleadings 
and as to the time and manner of the introduction of evidence. 

Pleadings, in general, fall into one of two systems of nomenclature. In 
certain recent multi-claims arbitrations, the opening pleading (i.e., the com- 
plaint) is termed the memorial and is followed successively by the answer, 
the reply, and the rejoinder or the answer to the reply. In the arbitration of 
single disputes, the opening pleading is often designated as the case and is 
followed by the counter-case, or answer, and the reply. 

Argument as to the scope of pleadings is not likely to be provoked when the 
arbitration goes forward under the direction of counsel whose legal experi- 
ence has been under similar systems of law.?* But when one of the countries 
adhered to the civil law while the ether upholds Common Law, dissension 
between the respective agents may well be expected to arise. Those trained 
under the latter system tend to regard the function of the first pleading as 
one of a narration of the facts upon which the position of their government is 
grounded, to which is joined the evidence in support of their contentions.” 
On the other hand, those possessing the Civil Law background appear to 
view the first pleading as serving the function of furnishing a discussion of 
law as well as of fact.> Material disadvantage will less likely result to either 
party from this variance of view if their true position as plaintiff and de- 
fendant is frankly recognized. When the rules provide that the plaintiff 
government is to file its case first, to be followed in turn by the answer of the 
respondent and subsequent pleadings, each party is afforded an opportunity 


28 American counsel were engaged by both litigants in the Tacna-Arica arbitration where 
it happened that the cases and counter-cases of each were generally similar in scope, though 
the exposition of facts tended to be presented within the structure of a legal analysis: 
Arbitration Between Peru and Chile Under Protocol and Supplementary Act of July 20, 1922, 
Case and Counter-case of the Republic of Chile, Case and Counter-case of Peru. Likewise, in an 
arbitration taking place under civil law conceptions, an identity in scope of pleadings fol- 
lowed: Affaire de Limites entre La Colombie et le Vénézuéla. (Sentence Arbitrale du Conseil 
Fédéral Suisse sur diverses Questions de Limites entre la Colombie et le Vénézuéla, Berne, 24 
mars 1922); Premitre Mémoire, Réponse, Réplique des Etats Unis de Vénézuéla; Premiere 
Mémoire, Mémoire Responsif, Réplique de la République de Colombie. 

# See Memorial of the United States, Pious Fund of the Californias, cited above, note 21, 
at p. 21; Chamizal Arbitration (United States-Mexico, 1910), Case of the United States, 
p. 6, Counter-case of the United States, pp. 3-4; United States-Venezuelan Arbitration, 
Protocol of Feburary 13, 1909 (Orinoco Steamship Company Case), Case of The United 
States, p. 6, Counter-case of the United States, pp. 4-6. Exceptions to this practice may occur 
to meet the intent of the protocol, see the pleadings in the Alsop Claim (U. S. v. Chile, 1999), 
Case of the United States, pp. 44 and ff.; otherwise, see North Atlantic Coast Fisheries Ar- 
bitration (U. S. v. Great Britain, 1910), Final Report of the Agent of the United States, Vol. |, 
p. 

% See the Demanda and Réplica of Mexico in the Chamizal Arbitration, above, note 24, 
and the Premier Mémoires and Répliques of Columbia and Venezuela in their boundary 
arbitration of 1922, above, note 23. This approach is followed in the Rules of Court of the 
Permanent Court of International Justice; Publications, Ser. D., No. 1, 1936 (8rd ed.), PP. 
28, 43. 
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to meet the pleadings of the other no matter to what lengths they may go.” 
A disparity of position, however, can readily be created when the parties are 
limited by the compromis to the simultaneous exchange of cases and counter- 
cases with no opportunity provided whereby they may come to a full under- 
standing concerning the scope of each. 

The facts of a case can rarely be grasped by the lawyer or judge without at 
least partially fitting them into some legal framework.?’ Accordingly, that 
party which first makes clear to the arbitrator its legal position is most apt 
to influence the decision in its favor. On the other hand, the restriction of 
the case to a narration of fact in one respect places the more venturesome 
opponent, who has discussed both fact and law in its case, at a disadvantage. 
While he has thus disclosed his position, he labors in the dark when making 
an answer to his opponent’s pleading in that he must endeavor to anticipate 
undisclosed legal grounds. Thus we find the Agent of Sweden in the arbi- 
tration with the United States under the special agreement of December 17, 
1930, complaining: 


The function of the answers in the present arbitration . . . was to 
enable each party to answer and rebut, with additional evidence and 
argument, the statement of the case and supporting evidence previously 
filed by the opposing party, and thus to bring the parties to an issue 
upon the facts and the law applicable thereto. The answer of the 
United States can be so directed because of the full statement of the 
case contained in the printed documents previously filed by Sweden. 

But the Agent for Sweden finds the greatest difficulty in making such 
an answer. . . . The Statement filed by the United States sets forth 
much of the legislation of the United States, and the contemporaneous 
correspondence, both diplomatic and otherwise, relating to the deten- 
tion of the two vessels, which is printed in the Appendix to the Case of 
Sweden. It also sets forth the subsequent diplomatic correspondence 
in which the Government of Sweden presented its claim for indemnity 
and the Government of the United States disputed it. But whether or 
not the positions taken by the Government of the United States in this 
correspondence are now adhered to is not disclosed. . . . But it is fair 
to say that the Statement of the Case of the United States does not— 
and for wholly understandable and proper reasons—present the con- 
clusions of fact and law upon which the United States will rest its de- 
fense to the claim of Sweden for indemnity. This answer must, there- 
fore, be written without, for the most part, a knowledge of what defense 
the Government of Sweden will be called upon to rebut.8 


** Compare Lansing, above, note 2, at pp. 161-163. See the Landreau Arbitration (U. S. 
v. Peru), protocol of May 21, 1921, Art. 10, Case of the United States, 5-6. 

"The concept of operative facts is illustrative: Hohfeld, Fundamental Legal Conceptions, 
New Haven, 1923, p. 32; Clark, Code Pleading, St. Paul, 1928, p. 84. 

* Answer of the Kingdom of Sweden, Department of State, Arbitration Series, No. 5 (4), pp. 
1-2. See also the United States-Norway Arbitration under the Special Agreement of June 
30, 1921, Counter Case of the Kingdom of Norway, pp. 1-2, and the Alaska Boundary ar- 
bitration (Great Britain v. U. S., 1903), Proceedings of the Alaskan Boundary Tribunal, 
Counter-case of the United States, Vol. IV, pp. 1-2; Acrement, cited above, note 3, at p. 110. 
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The point was succinctly put by The Netherlands in the Palmas Island ar- 
bitration: 

Whereas the first memoranda were statements of the case independ- 
ent of one another, the counter-memoranda for the first time could take 
into account the point of view of the other party, and it was only by the 
counter-memoranda that each party knew the attitude of the other 
towards his own statements.?® 


In the Orinoco Steamship Company arbitration, although the Venezuelan 
case consisted in an argument of various questions of law and fact the United 
States in its counter-case announced that it would adhere to its views re- 
specting the functions of the case and counter-case.*° The issue in this ar- 
bitration was primarily one of law, namely, the validity of a prior arbitral 
award as falling within its terms of submission. In such a case little purpose 
can be seen in refraining from entering upon a discussion of the law until the 
argument. When slight dispute as to the facts exists, the case and counter- 
case should have the function of clarifying both the factual and legal issues 
involved. 

In the Venezuelan Preferential Claims Case at the Hague, the tribunal 
was requested to require Great Britain, Germany, and Italy to submit first 
their statement of their case, on the ground that they were in fact the plain- 
tiffs. The resulting argument between the Powers was settled by ordering 
the simultaneous presentation of pleading.* In the United States-Norway 
arbitration, the United States recognized itself as defendant.*? Again, in the 
Chamizal arbitration, the United States contended that in fact Mexico was 
the claimant government, and that the circumstance that both parties filed 
the pleadings simultaneously was not inconsistent with this contention be- 
cause such practice was common.*® Disputes of this nature are possibly in 
part induced by a desire to fix upon the opposing party the burden of proot. 

The practice of concurrently filing the cases and subsequent pleadings has 
at times led to unnecessary duplications in the submission of evidence. In 
the support of their respective positions, the parties will necessarily to some 
degree adduce the same documentary evidence. And when evidence be- 
comes as voluminous as it did in the North Atlantic Coast Fisheries arbitra- 
tion, this duplication of effort with its resulting heightening of the cost of the 
arbitration is regrettable.** This could be avoided by the use of stipulations 
of fact entered into between the agents or by their reaching a definite under- 
standing as to the production of evidence with their respective cases. For 

29 Explanations of the Netherlands Government, p. 11. But compare the Rejoinder of ti 
United States, pp. 3-4. 

30 Counter Case of the United States, p. 6. 

31 Report of William L. Pennfield, pp. 55, 62. 

2 United States-Norway Arbitration under the Special Agreement of June 30, 1921, Cas 
of the United States, p. 7. 

38 Argument of the United States, p. 4. % Above, note 24, at p. 11. 
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example, the documents in the Pious Fund case were by the consent of both 
governments printed in one volume.* 

In view of the difficulties attendant upon the procedure of simultaneous 
filing of the successive pleadings, it was long ago recommended that this de- 
vice be discarded.** A complete achievement of this end seems unlikely in 
view of its value to foreign offices as a means of avoiding the decision of the 
often ticklish point of who is properly the plaintiff and the defendant. 
While the responsibility of this decision might be escaped by leaving it to the 
tribunal to decide who shall be the plaintiff and who the defendant, and then 
directing the filing of alternate pleadings, in such case an adjournment to 
permit of the preparations of such pleadings would probably be necessary 
with consequent protraction of the arbitration. 

Other sources of difficulty lie in the production of evidence. When must it 
be introduced? In what form and to what extent must it be produced? 
Often tribunals are loath to regulate questions such as these in their rules, 
with the result that parties proceed haphazardly and often end in disputes 
which greater foresight would have avoided. A notable example is furnished 
in the failure of the Government of The Netherlands in the Palmas Island 
arbitration to include with its first pleading the greater portion of the docu- 
ments referred to therein, informing the arbitrator that authenti¢ copies 
thereof were available and would be produced if desired.*7 Its action was 
apparently taken in entire good faith,?* and as the result of its belief in the 
applicability of the principle of Civil Law which denied a defendant the power 
of requiring, without good reason, the plaintiff to accumulate evidence in 
support of every fact mentioned.*® <A like course was followed in its second 
pleading.*° On the part of the United States, it was insisted that such a pro- 
cedure was without precedent and that assertions made without supporting 
proof must fall to the ground. It was contended that under the assumption 
of The Netherlands the tribunal would be denied the exercise of the judicial 
function of deciding a controversy in the light of the evidence before it.*! In 


® See Transcript of Record of Proceedings Before the Mexican and American Mized Claims 
Commission with Relation to the Pious Fund of the Californias. 

* Lansing, above, note 2, at pp. 161-163; Bishop, above, note 3, at p. 238. 

*” Memorandum of Netherlands Government, (Preliminary) Note. 

*8 Compare the Explanations of the Netherlands Government, p. 12: 

The note was inserted by the Netherlands Government as a natural and simple 
matter, and it seems hardly necessary to add that there was not behind it some sinister 
design to prejudice the other party’s position; any such intention (supposing that a 
party to this dispute was capable of having it) would be futile in view of article III of the 
special agreement. 

** Same, at p. 5, citing German Code of Civil Procedure, par. 130, nos. 3, 4, 5, par. 272, 
282, 350; French Code of Civil Procedure, Art. 34; Code of Civil Procedure of Swiss Canton 
of Basel-Stadt, sec. 98, 289. But compare Sandifer, above, note 1, at p. 282. 

*° Counter-Memorandum of the Netherlands Government, (Preliminary) Note. 


“ Counter-Memorandum of the United States, pp. 2-3; Rejoinder of the United States, pp. 
3-8. 


] 
i 
t 
e 
N 
a 
n 
48 
n 
ar 
ne 
or 
ast 


436 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
the impasse The Netherlands sought to rely on Article III of the treaty which 
empowered the arbitrator to call upon either party for further explanations 
as a means whereby the required evidence could be introduced.” Unfortu- 
nately such a solution placed the United States at a disadvantage. Its evi- 
dence had been disclosed with its first pleading, which The Netherlands was 
given six months to answer and to introduce evidence in rebuttal; whereas, in 
making its rejoinder to the further explanations of The Netherlands, the 
United States was limited to three months and apparently denied the oppor- 
tunity of submitting further rebuttal evidence.** Though the tribunal could 
hardly have done otherwise than to permit this irregular use of further ex- 
planations as a vehicle for late evidence, in view of the fact that The Nether- 
lands had acted in good faith, the cause of arbitration would have been better 
served had the rules regulated this question in advance. This was in fact 
done in the subsequent arbitration Convention of March 18, 1938, with The 
Netherlands.“ 

On the other hand, in the Norwegian Claims Case, before the Hague Court, 
the American Agent admirably formulated the general rules applicable to a 
request for the late introduction of evidence after the written pleadings had 
been filed: 


The United States does not, however, desire to offer any captious 
opposition to the introduction of further documentary evidence on the 
part of Norway and should not oppose the introduction of such evi- 
dence if desired by Norway, always provided: (1) that some reasonable 
explanations be forthcoming as to why this evidence was not seasonably 
presented, (2) that the evidence be really relevant and of a character to 
assist the Tribunal in coming to a just decision, (3) that reciprocal con- 
sent, similarly conditioned, be accorded by Norway to the United States 
for the introduction of new evidence, (4) that suitable opportunity be 
given the United States for the consideration of this evidence and the 
presentation of rebutting evidence if necessary, and (5) especially that 
new evidence should not be admitted if such rebutting evidence is neces- 
sary and cannot be procured without delay.® 


In each instance, the tribunal refrained from actively intervening in the 
matter and the Agents came to an agreement which was satisfactory to 
each. 


* Explanations of the Netherlands Government, p. 15. 
Art. 3, Agreement of January 23, 1925, United States and The Netherlands, in this 
JourNAL, Vol. 22, p. 869. Compare Report of Fred K. Nielsen, pp. 39-40; Jessup, P. C., 
“The Palmas Island Arbitration,” in this JouRNAL, Vol. 22, pp. 735, 751, 752. For an 
instance in which a correct use of further explanations was made see the boundary arbitra- 
tion between Colombia and Venezuela of 1922, Renseignements Complémentatres Présentés 
par les Etats-Unis du Vénézuéla au Haut Conseil Fédéral Suisse (1921). 

4453 Statutes, 1564, 1565, Art. I. 

4 Proceedings of the Tribunal, 1922, Protocol II, Meeting of July 25, 1922, p. 16. 

“Island of Palmas Arbitration: See Award of Tribunal, in this Journat, Vol. 22, pp- 
870-871; Norwegian Claims Case, above, note 45, Protocol V. Meeting of July 28, 1922, 
Protocol VIII, Meeting of August 2, 1922. 
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Other disputes which have arisen after sittings of the tribunal have begun 
concern the order of debates *’ or the submission of pleadings not provided 
for in the compromis. In the Pious Fund case the tribunal permitted the 
filing by the United States of what was termed a replication, though no pro- 
vision for it was made in the compromis. However, the consent of Mexico 
was first obtained and that consent was only given upon the condition that it 
be allowed a rejoinder.** 


PROCEDURAL PROBLEMS IN Mutti-CiaiIms ARBITRATIONS 


Far more complicated are the procedural problems faced by arbitrations 
having for their purpose the settlement of numerous claims pending between 
states. The conflicting conceptions of procedure and evidence, on which 
comment has heretofore been made, clash with increased frequency. Inter- 
ests of claimants must be reconciled with the insistent demands of economy 
and dispatch. Opportunities for dilatoriness must be minimized, but provi- 
sion for the adequate preparation of cases varying widely in their complexity 
and importance must be made, and the commands of the compromis must 
ever be heeded. The essential problem is well stated by Judge Nielsen: 


International tribunals created to adjust international claims are 
often required to determine a considerable, and sometimes a very large, 
number of cases. No efforts looking to a just disposition of each one 
should be spared in view of its importance from the standpoint of both 
private and public interest. But without any sacrifice in thoroughness 
of presentations and judicial determination, it would be feasible to sim- 
plify voluminous rules that are conducive to delays, prolonging the final 
presentation of cases; that teem with obscurities, frequently multiplying 
questions requiring judicial determination; that permit undesirable 
repetitions in the presentation of cases; and that, because of uncertain- 
ties, are in a measure responsible for friction between counsel. 


When cases are few in number, and no time limit exists for the completion 
of hearings, when counsel possess similar views with respect to pleadings and 
presentation of evidence, and the respective governments desire that full 
consideration be given to the merits of each case, simple procedural rules are 
possible. These circumstances in large measure led to the successful con- 
duct of the American and British claims arbitration under the agreement of 
August 18, 1910.49 The pleadings to be filed were given only a very brief 
description.5° The only requirement of a due date for their filing was that 

‘7 Dennis, above, note 2, at pp. 295-296, sets forth several instances in which differences of 
opinion arose concerning the order of oral argument. 

‘8 Cited above, note 21, at pp. 513, 514, 523. Compare the incident in the Alabama 
claims arbitration reported by Acrement, above, note 3, at 116-117. 

‘* Nielsen, F. K., above, note 3, at p. 67. 

**Compare Le Roy, H. S., ‘American and British Claims Arbitration Tribunal,” in 
Journal of the American Bar Association, Vol. 12, p. 156. For the text of the special agree- 
ment of August 18, 1910, and the rules of procedure, see American and British Claims Ar- 
bitration, Report of Fred K. Nielsen, 1926, pp. 3, 11. 

* Rules 11-18, same, pp. 12, 13. 
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they should be prepared ‘‘ with all dispatch”’ and filed ‘‘as soon as may be 
reasonably possible.”’*! With a full hearing accorded to each case it is not 
surprising that some five years were consumed in deciding the fifty-two 
groups of claims submitted. But remove any one of these favorable factors 
and such leisurely processes will no longer be possible. 

The various tribunals set up between the Allied and the Central Powers un- 
der the treaties of peace closing World War I had facing them the duty of set- 
tling an unprecedented number of claims. Expedition accordingly became 
the one primary requisite of procedure. Yet the procedural rules adopted 
by the European Mixed Arbitral Tribunals show little evidence of conscious 
effort to meet this requirement of expedition. The institution of the Clear- 
ing Offices, which inestimably lightened their task by the direct settlement of 
private debt claims, was not their creation but rather that of the authors of 
the peace treaties. The payment of debts, which were admittedly due or as 
to which an agreement could be reached by means of debiting and crediting 
of accounts between Clearing Offices representing each of the States pro- 
vided a simple and expeditious way of disposing of claims outside of the 
Tribunals.* The casting of the burden of preparation and defense of their 
claims upon individual creditors and debtors,® and the provisions made for 
the presentation of joint claims and the joinder of parties,5* were impelled by 
the fact that most of the litigation which came before the Mixed Arbitral 
Tribunals was private in nature. The requirement that the pleadings were 


5t Rule 10, same, p. 12. ®2 Same pp. 24-36; Le Roy, above, note 49, at p. 157. 

88 The British-German Clearing Office dealt with 382, 464 claims of which about 10,000 
had to be considered by the Anglo-German Mixed Arbitral Tribunal, Hart, H. L. “Ex- 
periment in Legal Procedure,”’ Law Journal, Vol. 72, p. 392. The United States-German 
Mixed Claims Commission had 20,430 claims filed before it of which over 12,000 were under 
the first treaty, that of August 10, 1922. 6,187 awards were rendered totalling $186,813,- 
901.56, the remainder of the claims being dismissed or withdrawn, Hearing Before the Sub- 
Committee of House Committee on Appropriations, First Deficiency Appropriation Bill for 
1933, 72d Congress, 2d Session 113. The foregoing sum does not include the award of ap- 
proximately $31,400,000 made in Lehigh Valley R. Co. et al. v. Germany, Opinions and 
Decisions tn the Sabotage Claims Handed Down June 15, 1939, and October 30, 1939, at 324. 
The Tripartite Claims Commission between the United States, Austria and Hungary had 
1,631 claims filed before it, Report of Robert W. Bonynge, 1930, p. 3. 

5 Treaty of Versailles, Art. 296, Annex, particularly clauses 6-10, British and Foreign 
State Papers, 1919, Vol. 112, pp. 1, 140; Treaty of Saint-Germain, Art. 248, same, pp. 317, 
428; Treaty of Trianon, Art. 231, same, Vol. 113, p. 486 at 579; compare Hart, above, 
note 53. 

5 Compare Treaty of Versailles, Art. 296, Annex, clauses 16, 18, 112, above, note 54, at p. 
144; Rules of Procedure, Anglo-German M.A.T., par. 3, Recueil des Décisions des Tribunaur 
Arbitraux Miztes, 1922, Vol. I, p 110; Rules of Procedure, Franco-German M.A.T., Art. 6. 
same, p. 46. 

6 Joint claims: Anglo-German M.A.T., par. 16, same, p. 112; German-Belgian M.A.T.., 
Art. 44, same, p. 39; compare Franco-German M.A.T., Art. 16, same, p. 47. Joinder of 
parties: Anglo-German M.A.T., par. 17-21, same, pp. 112-113; German Belgian M.A.T., 
Arts. 37-43, same, pp. 38-39; Franco-German M.A.T., Arts. 19-22, same, p. 48. 
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to be filed within fixed periods one after another was not novel.*’ One in- 
teresting suggestion is afforded by the rules of the Anglo-German Tribunal 
which directed that no reply or rejoinder need be filed if it were only desired 
to deny the facts alleged in the preceding pleading.** But further saving of 
time without an undue sacrifice in the clarification of issues could well have 
been attained by dispensing entirely with these secondary pleadings,°*® in- 
stead of permitting their optional filing. 

More noteworthy are the contributions of the German-American Mixed 
Claims Commission and the Tripartite Claims Commission between the 
United States, Austria and Hungary. They found very early that the labor- 
ious process of presentation by memorial and answer was too unwieldy an 
instrument for the rapid disposition of the many claims filed. If their 
task were not to be dragged out for years, some form of direct settlement was 
essential. The innovations of the administrative decision and the use of 
agreed statements of facts furnished the solution. Owing to the fact that 
the claims were to be judged upon the basis of interpretation of treaty 
clauses,*' it was possible to segregate them into certain classifications in re- 
gard to the disposition of which general rules could be laid down by the Com- 
mission in what were termed administrative decisions. The task of the 
application of these rules to specific cases was assumed by the respective 
Agencies. Through direct negotiation they arrived at agreed statements of 
facts of individual cases. These were referred to the Commission for final 


action. Usually the review of the Commission was pro forma in nature and 
award was made in accordance with the recommendation of the Agents. 
When no agreement as to the facts of a case was possible submission by the 


37 Anglo-German M.A.T., par. 8, same, p. 110; Franco-German M.A.T., Arts. 13, 26, 28, 
same, pp. 47, 49. 

58 Art. 15, same, 111. Compare Rule 19, Rules of Procedure of the Nicaraguan Mixed 
Claims Commission, providing that absence of an answer would be equivalent to a general 
denial, Report of the Nicaraguan Mixed Claims Commission, 1915, p. 26. 

5° See William, J. F., ‘The Tribunal for the Interpretation of the Dawes Plan,” in this 
JourNAL, Vol. 22, pp. 797, 799. The rules of the United States-Panama Mixed Claims 
Commission (Convention of July 28, 1926) make provision only for a memorial, answer, 
brief and reply brief and expressly prohibit amendments thereto, Arts. 13-17. The regula- 
tions of the Central American Court of Justice look primarily to the filing of a declaration, 
answer and dilatory pleas. Written or oral arguments may, however, be made, Arts. 50, 
57, 73, 74 and 79, in this JourRNAL, Supplement, Vol. 8, pp. 205, 206, 210, 211. 

* Arts. 26, 28, Franco-German M.A.T., above, note 55, at p. 49; Art. 31, German-Belgian 
M.AT., same, p. 37. 

“ Art. 1, Agreement of August 10, 1922, United States and Germany, 42 Statutes 2200; 
Art. 1, Agreement between the United States and Austria and Hungary, concluded with 
Austria on August 24, 1921, and with Hungary on August 29, 1941, and signed at Washing- 
ton, November 26, 1924, 44 Statutes 2213. See Administrative Decision No. II (1923), 
Decisions, Mixed Claims Commissions, United States and Germany, 1925, pp. 5, 7; Opinion 
construing the phrase “naval and military works or materials” (1924), same, 75, 76; Note 
in Harvard Law Review, Vol. 40, pp. 752, 753. 
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customary means of memorial and answer was utilized or statement was 
made to the Commission of the views of the respective Agencies. 

Had the basis for decision been responsibility under the general principles 
of international law instead of responsibility as admitted in treaty clauses, it 
is not probable that effective classification of cases could so readily have been 
made. The application of those rules to each case would raise factual and 
legal questions too intricate to be disposed of by broad generalizations. Not 
that administrative decisions would have been altogether precluded,® but 
these novel procedural methods could be effectively used only because the 
cases, arising as they did principally out of the provisions of the Treaty of 
Versailles or its analogues, and relating to acts of war and war legislation of 
the Central Powers, naturally fell into distinct groups.“ And to this ten- 
dency further impetus was given by the simple legal basic decreed for their 
decision. 

The conciliatory and business-like spirit in which the respective Agents 
approach their duties indicates a second factor on which will depend the 
success of any attempt to shift the power of settlement from the tribunal to 
the agents.® That is, the existence on the part of agents, and in turn upon 
their respective governments, of a genuine desire not to insist upon their 
every legal privilege. Hence it is not believed that the same degree of suc- 
cess would necessarily follow the unqualified adoption of similar methods by 
the typical international mixed claims arbitration. Much of its task is ad- 
dressed to the final resolution of claims pending between nations which all 
the resources of diplomatic negotiations have failed to settle. Granted the 
existence of the utmost spirit of conciliation on the part of the agents, it is 
not likely that they could arrive at an agreement for the settlement of cases 
which have for so long been the cause of such sharp differences of opinion on 
the part of their respective governments. Moreover, it is no criticism of 
agents to point out that theirs is the approach of an advocate, rather than 
that of a conciliator. It is their duty to present their government’s case 
to the tribunal in the strongest possible light; hence only rarely will settle- 
ment between agents supplant the traditional role of the tribunal. The ex- 
perience of the General Claims Commission, United States and Mexico, as 
constituted under the Protocol of April 24, 1934, is illuminating in this con- 
nection. It was contemplated that the cases would be decided by agree- 


6 See Appendix, below; also Morgan, M. ‘“‘The Work of the Mixed Claims Commission, 
United States and Germany,” Texas Law Review, Vol. 4, pp. 399, 401-402. 

68 Compare Opinion in the Lusitania Cases (1923), above, note 61, at p. 17; Administrative 
Decision No. III (1923), same, p. 61. 

6‘ Compare Morgan, above, note 62, at pp. 401, 402. 

& Compare addresses of Mr. Morris, Agent of the United States, and Dr. von Lewinski, 
Agent of Germany, at the opening meeting of the German-American Mixed Claims Com- 
mission, First Report of Robert C. Morris, Mixed Claims Commission, United States and 
Germany, 1922, pp. 9-11; Morgan, above, note 62, at p. 403. 

6 48 Statutes 1844. 
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ment between two Commissioners, one for each government, with no third 
Commissioner to act as umpire; in other words a system of direct settlement 
between representatives of each State. It is understood, however, that the 
Commissioners were able to agree upon favorable awards in only 121 cases, 
1,050 remaining undecided and the remainder being dismissed. 

The experience of the American war claims arbitrations does, however, 
suggest a highly desirable procedural reform, which, it is believed, should be 
introduced in arbitrations of this type. Agents should be expressly granted 
the discretionary power to differentiate among claimants in the presentation 
of their cases and to negotiate settlements under the guidance of adminis- 
trative decisions of the Commission. Hitherto the principle that each 
claimant must have his day in court — a principle lacking any effective im- 
plementation in international arbitration — has been deemed to include the 
consequence that each prima facie case is to be presented through the same 
course of procedure. But cases vary in complexity, importance and quality 
of supporting evidence. An adequate presentation of a claim involving a 
simple legal issue, such as a claim based on a charge of harsh and unusual 
treatment during imprisonment, can be procured without resorting to all the 
procedural steps necessary to clarify as complex a case as one involving the 
validity of a Calvo Clause. Similarly, a case whose evidence is insufficient 
and doubtful does not justify recourse to the lengthy and expensive process 
of presentation by way of memorial, answer, reply, brief, counter-brief, and 
oral argument. If procedure is to facilitate in the most effective way the 
functioning of the tribunal — which is its only role in any judicial system — 
it must recognize that these differences in cases exist and enable counsel and 
tribunal to use for them special methods of treatment. 

In his able handling of the interests of the United States before the Ameri- 
can and Panamanian General Claims Arbitration, the American Agent took 
the step of rejecting, without submitting to the Commission, 40 out of a total 
of 133 claims in which it was clear that awards for damages would be un- 
procurable. Claims were also presented in groups rather than individually, 
when possible, 93 claims being uncompassed by 15 sets of pleadings.*7 In 
regard to the great mass of cases where evidence is entirely lacking on one or 
more such vital points as nationality, and the time for its submission has 
passed, authority exists in any agent to submit them directly to the com- 
mission for dismissal.** Settlement through agreed statements could be 
utilized in cases where the evidence is somewhat weak but sufficient to justify 
an award ex aequo et bono.*® However, as has been observed before, the 
successful performance of these and similar functions by the agents can only 
be expected if they, and in turn their respective governments, possess a sin- 


* Report of the Agent for the United States, above, note 3, at pp. 10-12. 

68 Same. 

** Lasry (U. 8.) v. Venezuela (1903), Ralston’s Report, Venezuelan Arbitrations of 1903, 
1904, p. 37. 


442 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cere desire that claims shall be decided on their merits and not on technicali- 
ties. 

Whatever cases cannot be disposed of by direct negotiation between agents 
or by dismissal — and in the usual mixed claims commission these will be 
many—they must be handled by some form of procedure. For the presen- 
tation of claims involving intricate issues of fact and law, the customary pro- 
cedural processes of memorial, answer, and subsequent pleadings, including 
brief and argument, suffice. But for less complex claims, where the issue is 
usually whether as a matter of fact there has been a failure to meet a recog- 
nized international obligation, some simpler form of procedure seems suffi- 
cient. Provision that all pleadings after the memorial and answer are to be 
optional 7° does not always result in the elimination of superfluous plead- 
ings.’ Once let a defined course of procedure be begun, and the agent who 
is zealous to protect the interests of his government will not likely overlook 
any one of its steps. It is thought that only by providing special forms of 
procedure for the presentation of simple claims of this nature to the com- 
mission will dispatch be achieved without an undue sacrifice of the interests 
of claimants. This approach was taken in the Nicaraguan Mixed Claims 
Commission in which the rules of procedure provided for the filing of me- 
morial and answer but made exception for several thousands of claims small in 
amount which had been filed with local boards. Such claims were considered 
upon their proofs without memorial or answer.” Another approach might 
be to utilize the mémoire, or case, as conceived of in the Civil Law, containing 


a discussion of the legal basis as well as the facts of a claim, for the presenta- 
tion of such claims. The pleadings could then close with an answer prepared 
along similar lines. It would even be possible in some cases to go to the com- 
mission upon the first pleadings by providing that the absence of an answer 
should be deemed equivalent to a general denial.” 


ENFORCEMENT OF PROCEDURAL RULES 


Once procedural rules are established by a commission, the difficulties 
then most likely to arise concern the matter of procuring adherence to the 
established rules and ensuring adequate protection for the interests of the 
party aggrieved by departure from them. Divergence of viewpoint as to 
the form and content of pleadings seems largely to have been overcome by 
the precise and complete description of the various pleadings contained in the 


79 Rule IV, par. 4 (a), Rule X, par. 2, General and Special Claims Commissions, United 
States and Mexico; Arts. 15 (a), 16, 37, German-Mexican Claims Commission; Arts. 15 
a), 16, 40, 41, Spanish-Mevican Claims Commission; Rule IV, par. 13 (a), 14, Rule XI, par. 
41, Anglo-Mexican Claims Commission. 

7 Compare replies of the United States in joint claims of B. E. Chattin, et al. (Gen. 
Docket Nos. 40, 41, 42, 43), and in Charles E. Tolerton (Gen. Docket No. 921). 

72 Above, note 58, at pp. 24-26. 

78 See the interesting suggestions of Judge Nielsen in his work cited above, note 3 at p. 
68. Compare Rule 19, Nicaraguan Mixed Claims Commission, same, p. 26. 
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rules adopted by recent arbitral bodies.** The practice of filing the pleadings 
in succession followed before commissions of this type also eliminates most of 
the handicaps to which the simultaneous exchange of pleadings gives rise. 
Occasion may be taken, however, to advert to the tendency toward the 
introduction of dilatory motions which has manifested itself. In general, 
they are to be indulged in only when expedition is not essential,”* and then 
only upon the condition that full freedom of amendment be permitted.” 
When, however, a defective or tardy pleading is filed, a motion to reject or 
similar dilatory plea serves the salutary purpose of sharply presenting to the 
tribunal the problem of the terms and conditions upon which departure from 
its rules shall be permitted. Fundamental in the consideration of the prob- 
lem of a departure from the rules is not only the protection of the interests 
of the opposing litigant 73 but also the fact that numerous other claims are 
clamoring for decision by the tribunal. Exaction of a reasonable compliance 
with its rules thus becomes essential. The implications attendant upon de- 


™ The rules adopted by the General Claims Commission, United States and Mexico, have 
had a considerable influence in this direction. Their careful description of the memorial and 
of the answer reply and, Rule IV, par. 2, 3 (b), 4 (b), was adopted in identic or similar lan- 
guage by the Special Claims Commission, United States and Mexico, same; the Anglo- 
Mexican Claims Commission, Rule IV, par. 10, 12 (b), 13 (b); the German-Mexican Claims 
Commission, Arts. 11, 14 (b), 15 (b); Spanish-Mexican Claims Commission, Arts. 13, 14 (b), 
15 (b); the Franco-Mexican Claims Commission, Arts. 11, 14, 15. As the result of this ex- 
plicit description, it was the experience of the General Claims Commission, United States 
and Mexico, that the memorials and replies of Mexico in claims on behalf of her citizens were 
similar in form to the corresponding pleadings in American claims. E. g., Memorial and 
Reply of Mexico in Francisco Quintanilla (Mexico) v. United States (Gen. Docket No. 
532); Garcia and Garza (Mexico) v. United States (Gen. Docket No. 292). 

> Motions to dismiss or reject: The rules of the General Claims Commission, United States 
and Mexico, as at first adopted permitted the filing of motions to dismiss or reject, Rule 
VII, par. 1-4. By a later provision their filing was denied on and after October 25, 1926. 
Rule Vil, par. 6. Motions to dismiss or reject were, however, permitted by the rules of 
the Special Claims Commission, United States and Mexico, Rule VII, par. 1-4, of the Anglo- 
Mexican Claims Commission, Rule VII, of the German-Mexican Claims Commission, Arts. 
21-24, and motions to dismiss were permitted by the Spanish-Mexican Claims Commission, 
Arts. 25-27, and the Franco-Mexican Claims Commission, Arts. 21-24. Demurrers (ez- 
cepciones dilatorias), as provided for in the rules of the Anglo-Mexican Claims Commission, 
Rule V, the German-Mexican Claims Commission, Arts. 18, 19, and the Franco-Mexican 
Claims Commission, Arts. 18, 19, were intended to raise matters of defense not going to the 
merits of the claim, such as nationality. 

Compare Lynch (Great Britain) v. Mexico (1929), Decisions and Opinions of Com- 
missioners, Claims Commission, Great Britain and Mexico, 1929-1930, p. 20. The German- 
Mexican Claims Commission considered dilatory pleas in connection with the decision on the 
merits. Feller, A. H., “The German-Mexican Claims Commission,” in this JouRNAL, Vol. 
27, pp. 74-76. 

“No objection to procedural methods should be entertained unless it includes an ade- 
quate provision for curing the fault complained of.” Sunderland, E. S. ‘‘Joinder of Ac- 
tions,” Michigan Law Review, Vol. 18, p. 571 at 588. 


‘* Compare Stroobant v. Wanner-Brandt (1921), above, note 55, Vol. I at p. 296 (German- 
Belgian M.A.T.). 
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lay in the filing of pleadings were graphically shown in the United States- 
Panama Mixed Claims Commission under the Convention of July 28, 1926. 
Its rules were drafted in specific contemplation of Article VI of the treaty 
which required the Commission to decide all claims within one year from the 
date of its first meeting.“® The rules stipulated a fixed date after which 
memorials should not be filed and declared that not more than two months 
should elapse between the filing successively of the answer, brief, and reply 
brief. Dilatory proceedings of any kind were expressly prohibited.*° Con- 
sequently delays on the part of the Agent of Panama in filing his pleadings 
aggregating 62 months and 11 days created a great burden upon the Agent for 
the United States in preparing his responsive pleadings within the time fixed 
for the completion of the arbitration.™ 

In principle the parties are expected in the course of the written pleadings 
to state all the facts and disclose all the evidence upon which they intend to 
rely. In the Rio Grande case * before the American and British claims 
arbitration under the agreement of August 18, 1910, the British Agent at- 
tempted the late filing of a reply of voluminous size. The American Agent 
objected. The Tribunal held that it had no power to permit the introduc- 
tion of the document. The American Agent, however, consented to its in- 
troduction upon the condition that full opportunity for the production of 
evidence by both sides be allowed. In these circumstances the filing of the 
document was permitted. The case itself was decided upon the jurisdic- 
tional questions raised by the American Agent in filing a motion to dismiss. 
No provision was made in its rules for such a plea, but the privilege of the 
Agent to present it was sustained upon the ground of the inherent power of 
the Tribunal to raise for itself preliminary points going to its jurisdiction. 
The motion was in part based upon defects existing in the British memorial. 
It was asserted that this pleading was not drawn by the British Agent, that 
the exhibits relied on were not included therewith and that its citations and 
quotations were so inaccurate as to render it unfit for presentation to any 
judicial tribunal. Though these defects were held by the Tribunal nct 
to be an adequate ground for dismissal, a different view might have been 
entertained had the motion related merely to the admissibility of the 
pleading. 

The ruling of the General Claims Commission, United States and Mexico, 
in the Deutz claim * is significant in this connection. The Mexican Agent 


7947 Statutes 1915, 1921. 80 Rules, Articles 11, 14-17. 

81 Report of the Agent for the United States, above, note 3, at p. 18. 

& See Lister (Great Britain) v. Germany, VI, above, note 55, at pp. 34, 37 (British-Ger- 
man M.A.T., 1925); Sandifer, above, note 1, at p. 35. 

8 Rio Grande Irrigation and Land Company, Ltd. (Great Britain) v. United States 
(1923), American and British Claims Arbitration, Report of Fred K. Nielsen, 1926, p. 336. 

* Adolph and Charles Deutz (United States) v. Mexico (Gen. Docket No. 2042). See 
Minutes of Forty-Second Sitting, Fifth Session, General Claims Commission, United States and 
Merico, June 29, 1927. 
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filed an answer in which he made a general denial of the allegations of the 
United States and a reservation of the right to clarify his position. Upon a 
request by the American Agent for a ruling on the pleadings, the Commission 
stated that it recognized ‘‘no right on the part of either Agent to make reser- 
vations implying a right to present pleadings or amendments thereto or evi- 
dence in any manner at variance with the Rules.”’ It further remarked 
that defenses which were properly for the answer could not be formulated 
after the answer was filed, that evidence not accompanying the pleadings 
could not be received, except through a stipulation entered into between the 
Agents, and that compliance with its reasonable rules was indispensable to 
the just determination of claims.** Criticism has been voiced against the 
action of the German-Mexican Claims Commission in deferring the consider- 
ation of dilatory pleas until the final decision on the merits. It was con- 
tended that the German Agency was by this practice left uninformed as to 
what course it should follow in the preparation of pleadings, as, for instance, 
in the matter of who are proper parties.** It would seem preferable to have 
these and similar questions of law common to many cases settled as far as 
possible by means of administrative decisions rendered before the preparation 
of pleadings and the obtaining of evidence has begun. Administrative de- 
cisions need not be restricted merely to the enunciation of rules of conduct to 
be followed by agents in settling cases by agreement but may well be ex- 
tended to the function of guiding them in the development of claims for the 
litigious procedure.*7 Such a solution would minimize the delay and ex- 
pense of deciding every dilatory plea as it was presented. These pleas tend 
to be concerned with objections not of consequence beyond the particular 
case and do not justify prolonging the sessions of the commission in order 
that they may be immediately settled as they arise. 

Analogous questions of procedure are created when late submissions of 
pleadings or evidence are attempted. Here, the enforcement of the estab- 
lished procedural rules conflicts with a strong conviction on the part of tri- 
bunals that in the interest of a sound decision no pertinent document should 
be excluded. As stated in the Judgment of June 7, 1932, of the Permanent 
Court of International Justice respecting late submissions by the French 
Government: “‘. . . because the decision of an international dispute of the 
present order should not mainly depend on a point of procedure, the Court 
thinks it preferable not to entertain the plea of inadmissibility and to deal on 
their merits with such of the new French arguments as may fall within its 

% See in this connection Gonzalez (Mexico) v. United States (1926), Opinions of Commis- 
sioners, General Claims Commission, United States and Mezico, 1926-1927, at 10 (final deci- 
sion on motion to dismiss postponed for thirty days in order to give opportunity to amend 
inadequate allegations). Accord, when jurisdiction is at issue: Kunkel (Germany) v. Poland, 
VI above, note 55, at pp. 334, 974 (German-Polish M.A.T., 1925); Vaterlaendischer Frauen- 
verein 4 Czarnkow (Germany) v. Poland, same 346 (German-Polish M.A.T., 1925). 


* Feller, above, note 76, at pp. 75, 76. 
*’ Compare Administrative Decision No. V (1924), above, note 61, at p. 175. 


446 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


jurisdiction.” §§ In the incident occuring in the Rio Grande case cited above 
the American and British Claims Tribunal said: “It would be most unde- 
sirable from every point of view if the Tribunal should attempt to decide a 
case without having all the documents before it which might turn out to be 
material in the course of the trial.’’ 8’ But if late evidence be admitted in 
accordance with this view, the premise equally justifies granting to the op- 
posing party an opportunity to obtain and submit rebuttal evidence. In the 
cases of the Sidra and the Coquitlam before the same Tribunal, Great Britain 
filed with its reply evidence which the United States considered should have 
been filed with the affirmative case. The United States accordingly deemed 
it proper to present, presumably in accordance with Rule 19,°° additional 
evidence as a supplemental answer.*! 

The question of the admissibility of evidence should be entirely removed 
from controversy by providing in the compromis that the commission shall be 
bound to receive and consider all documents submitted, or by ensuring that 
the rules of procedure enunciate in the most categorical terms what course of 


88 Judgment No. 17, Series A/B, No. 46 (1932), p. 96 at 155-156. 

89 Above, note 83, at p. 334. 

90 Same, at p.13. But compare the action of the Tribunal in the Fishing Claims, Group IJ, 
same, pp. 555-564. 

% The Sidra, Supplemental Answer of the United States; The Coquitlam, Supplement to the 
Answer. In Le Bas (Great Britain) v. Mexico (1929), above, note 76, at p. 65, final decision 
on a motion to dismiss was suspended in order to give the Agents opportunity to submit 
supplementary evidence. In the Alaskan Boundary arbitration, the British Agent requested 
an extension of two months for the filing of his counter case. After some correspondence, 
the Secretary of State informed the British Ambassador that the United States was not in a 
position to accede to the request since it was not shown that special difficulties had arisen, 
as required by the treaty, Proceedings of the Alaskan Boundary Tribunal, Vol. I, Report of 
John W. Foster, Agent of the United States, p. 10; Secretary of State Hay to Sir Herbert, June 
16, 1903; U. S. Foreign Relations, 1903, p. 512. Compare Cobham (Great Britain) v. 
Venezuela (1903), Ralston’s Report, above, note 69, at p. 409. See Acrement, above, note 3, 
at p. 109: 

An arbitral tribunal cannot refuse to take cognizance of a fundamental document 


under the stupid pretext that the period for its production has expired. The tribunal 
may not have recourse to exclusion except in the presence of evident bad faith. 


See also Sandifer, above, note 1, sec. 2. 

* Clauses to this effect have been included in the following arbitration agreements: 
United States-Mexico, July 4, 1868, Art. II, Malloy, Treaties, Conventions, Etc., Between the 
United States of America and Other Powers, 1910, Vol. I, p. 1129; United States-Peru, Decem- 
ber 4, 1868, Art. IT, same, Vol. II, p. 1412; United States-Creat Britain, May 8, 1871 (Treaty 
of Washington), Arts. XIII, XXIV, same, Vol. I, pp. 706, 710; United States-France, Janu- 
ary 15, 1880, Art. V, same, p. 537; United States-Haiti, May 28, 1884, Art. III, same, p. 933; 
United States-Chile, August 7, 1892, Art. V, same, pp. 186-187; United States-Venezuela, 
February 17, 1903, Art. II, same, Vol. II, p. 1871; Mexico-Venezuela, February 26, 1903, 
Art. II, Ralston’s Report, above, note 69, at pp. 876-877; Netherlands-Venezuela, February 28. 
1903, Art II, same, p. 891; Belgium-Venezuela, March 7, 1903, Art. II, same, pp. 262-263; 
Sweden and Norway-Venezuela, March 10, 1903, Art. II, same, pp. 946-947; Spain-Vene- 
zuela, April 2, 1903, Art. II, same, pp. 918-919; Great Britain-Venezuela, May 7, 1903, 
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conduct it will follow. Where the compromis and rules are vague,” or even 
where they indicate rather clearly the intention that all forms of evidence 
shall be admissible,” disputes on this point arise. The adoption of such a 
rule should not be difficult since it seems to be well established that commis- 
sions are not bound by municipal rules of evidence and are free to consider 
all documentary evidence submitted to them and to give to it such weight as 
it may merit.% 

There are certain facts concerning international claims commissions 
charged with the disposition of an accumulation of claims which should be 
more appreciated. One is the complexity of the litigation with which they 
have to deal. Theirs is the work of an arbitration of a single dispute many 
times multiplied. As instance of this it is sufficient to point out that one 
memorial alone filed before the General Claims Commission, United States 
and Mexico, contained 1148 printed pages.*7 Many of the claims filed before 
commissions have been the subject of lengthy negotiations between states.°® 
Obviously they cannot be settled with the rapidity achieved by domestic ad- 
ministrative bodies handling far simpler matters of municipal law. Rules 
must be drafted with a view to the nature of the disputes to be arbitrated, 
their complexity, the extent to which questions of fact or of law predominate, 
and the character of the evidence to be presented. It should further be 
remembered that the creation of an international claims commission does not 


par. 8, same, p. 295; Germany-Venezuela, May 7, 1903, Art. III, same, pp. 516-517; Italy- 
Venezuela, May 7, 1903, Art. III, same, p. 646; United States-Germany, August 10, 1922, 
Art. VI, 42 Statutes 2200. 

% Compare Rule V (b), Mixed Claims Commission, United States and Germany. By Order 
No. 3, November 15, 1922, this Commission expressly ruled that it would receive ex parte 
affidavits or depositions. 

* Compare Shufeldt Claim, above, note 21, at pp. 9-14. 

* Convention between the United States and Mexico, September 8, 1923, creating the 
General Claims Commission, Art. II, above, note 1; Convention between Great Britain and 
Mexico, November 19, 1926, creating the British-Mexican Claims Commission, Art. 4, 
De Martens (3rd ser., 1931), Vol. 23, p. 8; Rules, German-Mexican Claims Commission, Art. 
25. The Convention of March 16, 1925, providing for the latter Commission, was silent 
upon the admissibility of evidence, Feller, above, note 5, at p. 442. 

* The Montijo (United States v. Colombia, 1875), Moore, above, note 1, Vol. II, pp. 1427, 
1434, 1435; Parker (U.S.) v. Mexico (1926), above, note 85, at p. 35; Cameron (Great Britain) 
v. Mexico, British-Mexican Claims Commission (1929), above, note 76, at p. 33; Ernesto H. 
Goeldner (Germany) v. Mexico (No. 48), German-Mexican Claims Commission under Conven- 
tion of March 16, 1925 (Ms. copy); Shufeldt (United States) v. Guatemala (1929) above, note 
21, at p. 851; see Sandifer, above, note 1, sec. 2-4. Compare Murphy (U. 8S.) v. Chile (Case 
No. 36), United States and Chilean Claims Commission under Convention of August 7, 1892, 
discussed in Shields, Report of the Agent of the United States, 1894, pp. 150-157. See Act of 
July 3, 1930, 46 Statutes 1005. 

* Sheldon L. Butler, et al. (U. S.) v. Mexico (Gen. Docket No. 2404). The Memorial in 
yoo was 484 printed pages in length, John W. De Kay (U. 8.) v. Mexico (Gen. Docket 
No. 2718). 

**The American and British claims arbitration under the agreement of August 18, 1910, 
Was the first general arbitration between the two States since that established under the 
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relieve either foreign offices or agents of the responsibility to determine what 
claims merit being brought before it.°° A government should not lend its 
support to the vigorous prosecution of a claim before an international com- 
mission unless the evidence and law applicable to it would justify similar 
action in the diplomatic channel. Either through its foreign office or its 
agent, a government should determine what claims merit active prosecution 
before the commission. The temptation to evade this responsibility under 
the pressure and importunities of claimants and to cast upon the commission 
the task of reviewing and rejecting worthless, deficient or fraudulent claims 
may at times be difficult to resist. Yet a more energetic performance of this 
duty, such as, for example, occurred in the Panama claims arbitration dis- 
cussed above, would considerably simplify the task of expediting proceedings 
of tribunals. 


CONCLUSIONS 


Procedure is no unalterable course of conduct to which all tribunals must 
adhere. It should always be adapted to facilitate the course of the particu- 
lar arbitration and to enable the economical accomplishment of its task 
within the time fixed. In each arbitration the rules of procedure should be 
designed to reconcile the divergence of national viewpoints concerning pro- 
cedure, to require of litigants no more procedural steps than are necessary to 
enable a satisfactory disposal of the particular case, to conserve litigants’ 
interests from injury by departures from the contemplated course of pro- 


ceedings, and to bring the arbitration to the speediest possible end com- 
patible with justice. Only through a conscious and careful adaptation of 
procedural rules to the requirements of each arbitration as it arises will the 
procedural ills of international arbitration be minimized and its utility as a 
means for the settlement of disputes between states be fostered. 


APPENDIX 


Administrative Decisions and Agreed Statements as Used Before the Mixed Claims Commission, 
United States and Germany, and the Tripartite Claims Commission 


Administrative Decisions: The rules of procedure directed that, upon being docketed, 
cases should be classified in accordance with categories defined by the Commission. Rule 6, 
clause (b2), German-American Mixed Claims Commission; Rule 9, clause (a), Tripartite 


Convention of February 8, 1853. The Civil War claims were settled by the Commission 
sitting under the Treaty of Washington of May 8, 1871, Moore, above, note 1, Vol. I, pp. 
683-702. The General Claims Commission, United States and Mexico, had jurisdiction 
over all unsettled claims presented to either government for its interposition with the other 
since the signing of the claims convention of July 4, 1868, see Art. I, Convention of Septem- 
ber 8, 1923, above, note 1. 

*° Compare Frelinghuysen v. Key, 110 U. 8. 63, 72-73 (1884), in connection with the Weil 
and La Abra cases, Moore, above, note 1, Vol. II, pp. 1324; Report of Secretary of State 
Bayard, Sen. Ex. Doc. 64, 49th Congress, 2d Session, Serial No. 2448, in connection with the 
Pelletier and Lazgre cases, same, 1749, 1793; Bishop, above, note 3, at pp. 169, 170; see also 
Z. & F. Assets Realization Corp v. Hull, 311 U. 8. 470, 486, 487 (1941). 
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Claims Commission. The announcement was made that the Commission would from time 
to time lay down general rules applicable to a particular category or sub-division thereof 
for the guidance of the respective Agents: Rule 6, clause (b4), German-American Mixed 
Claims Commission; Rule 9, clause (c), Tripartite Claims Commission. These decisions 
and other opinions were made the criterion for the determination by the Agents of whether 
a claim was a valid one under the treaty. Whenever, in the disposition of a case, a legal 
question arose between the Agents upon which they could not agree and which did not seem 
to be covered by any of the Commission’s opinions it was submitted to the Commission for 
decision. If no legal question arose, and the claim did not appear to be a valid one, it was 
submitted to the Commission upon an agreed statement of facts for final action. It is 
understood that long lists of such cases were so submitted. Compare First Report of Robert 
W. Bonynge, Mixed Claims Commission, United States and Germany, 1925, pp. 3-4; Morgan, 
M. “The Work of the Mixed Claims Commission, United States and Germany,” Tezas Law 
Review, Vol. 4, pp. 399, 401-402. 

Agreed Statements: Claims deemed valid by the American Agency were usually settled by 
a process of direct negotiation under the authority of Rule 11 of the Rules of Procedure of the 
German-American Mixed Claims Commission and Rule 10 of the Tripartite Claims Com- 
mission. Fundamental in the administration of this process was the procuring of the con- 
sent of the claimant, for no curtailment of his privilege to a hearing of his contentions by the 
Commission was permissible. Compare Report of Robert W. Bonynge, Tripartite Claims 
Commission, pp. 17-18. A conference took place in the office of the American Agency between 
the claimant or his counsel and an Attorney of the American and the German Agency where 
an agreement upon the facts was reached and a decision made on the part of the Attorney 
for Germany as to the amount of the award which he would not oppose. The agreement or 
stipulation so reached was submitted for review and signature on the part of the two Agents. 
No uniform practice existed as to the obtaining of countersignatures by counsel for claimants. 
In the event that the claimant disagreed with the proposed settlement, his position was set 
forth when the statement of the case was submitted to the Commission. Should his basis of 
rejection relate to the amount of the offer made on the part of Germany, no recommendation 
for an award in any specific sum was made but the Commission was requested to determine 
the amount to be awarded in the light of the facts as set forth in the agreed statement. Com- 
pare First Report of Robert W. Bonynge, Mixed Claims Commission, United States and Ger- 
many, 1926, pp. 83-4. If the Agents were unable to agree upon the facts, recourse was had to 
the formal method of presentation by memorial and answer, or statement was made of the 
opposing views of each for final decision by the Commission. Same, at p.4. The claims of 
the insurance underwriters for losses on hulls and cargoes resulting from warlike operations 
furnish a typical instance of the use of the agreed statement. The statement was in form 
partly printed and partly typewritten and contained a general agreement on the basis of 
determining the financial liability of Germany for claims of this character, a recitation of the 
agreed facts of the case, and closed with the amount recommended for award. 


CURRENT VIEWS OF THE SOVIET UNION ON THE INTERNA- 
TIONAL ORGANIZATION OF SECURITY, ECONOMIC COOPERA- 
TION AND INTERNATIONAL LAW: A SUMMARY 


By CHARLES PRINCE 


Political Analyst, Economic Research Department, United States Chamber of 
Commerce 


The U.S.S.R. is destined to play a decisive role in establishing an effective 
international organization of security. Therefore a summary of current 
trends of thought and attitudes in the Soviet Union is here presented, 
reflecting its foreign policy and its views on the Dumbarton Oaks Proposals, 
the Bretton Woods Articles of Agreement, the legal status of the Polish 
Government-In-Exile, the treatment of Germany, the Chicago Civil Avia- 
tion Conference, the legal status of the Atlantic Charter and the situation 
in the Far East. 


Lessons of History 


Soviet spokesmen and writers have made it abundantly clear that they 
will not participate in any international organization if it be patterned 
after the “defunct”? League of Nations.! They are primarily concerned in 
creating a system of international organization with a view to obviating the 
recurrence of German aggression and to avoid the fatal mistakes of the Allies 
following World War I. The future international organization must be 
built on agreement, unanimity, and close codperation of the main Great 
Powers of the anti-German coalition. Accordingly, Soviet spokesmen have 
been expounding their own concepts of an effective organization of security 
and of international law. Their thoughts are fully conveyed in this repre- 
sentative passage: 

At the time of the signature of the armistice on November 11, 1918, 
the victor countries were preoccupied not only with settling the status 
of defeated Germany, but also with the problem of a military inter- 
vention against Soviet Russia, which resulted in a special secret clause 
providing for the Allies allowing German troops to remain on the 
Russian territories they then occupied, including, in particular, the 
Baltic countries. With the consent and help of the Allies, these 
German troops carried out military intervention in the Baltic countries, 
trying at the same time to strengthen German positions in the East and 


1 Academician Vladimir Potemkin, ‘‘ Period Pered Vtoroi Mirovoi Voinoi I Borba Sovet- 
skogo Soyuza Za Mir’’ (The Period Before the Second World War and the Soviet Union's 
Struggle for Peace) in Voina I Rabochii Klass, No. 8 (September 15, 1943), and No. 9 
(October 1, 1943). See also B. Shatrov, “‘O. Lige Natzii’’ (Concerning a League of Na- 
tions) in Voina I Rabochit Klass, No. 14 (December 15, 1943). 
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to acquire the necessary prerequisites for mitigating the terms of the 
future peace. This secret clause became the starting point for all 
kinds of schemes for using Germany as an instrument of aggression 
against Soviet Russia. At the time of the Paris Peace Conference, 
Germany tried to take advantage of this hostility of the Allies towards 
Soviet Russia and repeatedly offered her services for military inter- 
vention.!4 


One of the strongest arguments that is continually repeated in the Soviet 
press and radio as well as in academic journals is that the Treaty of Versailles 
was concluded without the participation of Soviet Russia. Since the Allies 
refused to recognize the Soviet Government, no Soviet delegates partic- 
ipated in the Peace Conference in Paris. David Lloyd George’s attempt 
in January of 1919 to invite Soviet delegates to the discussion of the peace 
problems was strongly opposed by Georges Clemenceau and the right wing 
of the British Cabinet and thus proved fruitless. Moreover, not only was 
the peace treaty concluded without Soviet Russia but it was, in a sense, 
directed against her despite its annulment of the Treaty of Brest-Litovak. 
Germany and Poland were regarded by the Allies as an instrument of 
military intervention and their territories as bridgeheads for the invasion 
of the Soviet Union. 

Similarly, the task of seeing to it that Germany obeyed the military clauses 
of the Treaty was very badly carried out. Lack of effective control enabled 
the Germans from the very first days after the signature of the Treaty to 
violate the disarmament clauses and to produce arms in secret. In addition, 
the decisions of the Treaty of Versailles on the surrender for trial of the war 
criminals were not put into effect. The whole procedure in this vitally 
important matter became a farce. The Soviets are therefore very appre- 
hensive about a possible recurrence of those mistakes under the disguise of 
another League of Nations. 

From the time of Hitler’s assumption of power in Germany violations of 
the Treaty of Versailles and his open and loudly proclaimed preparation for 
aggression against Russia were the main factors which prompted the so-called 
“policy of non-intervention.” It was this policy that enabled Hitler to 
denounce the military clauses of the Treaty of Versailles in 1935, to occupy 
the demilitarized Rhineland zone in 1936, to intervene in Spain jointly with 
Mussolini in 1936-38, to occupy Austria in 1938 and Czechoslovakia and 
Memel in 1939. This policy of leniency and downright help to Hitler found 
further expression in the conclusion of the Anglo-German naval agreement 
in June, 1935, by which Great Britain sanctioned the creation of a German 
fleet, 35% as large as the British, with a possible 100% parity in submarines, 
forbidden by the Treaty of Versailles, thus affording the Nazi Reich naval 
control of the Baltic. The same policy persisted in rejecting repeated 


nig Professor Boris Shtein, ‘“Uroki Istorii”’ (Lessons of History), in Voina I Rabochii Klass, 
No. 16 (August 15, 1944), p. 18. 
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Soviet proposals for the creation of a real guarantee of collective security 
against Germany. In 1939 this policy led to the failure of the Anglo-French- 
Soviet talks on the creation of a Triple Entente. A year earlier it had led 
to the Munich agreement, which not only gave Czechoslovakia to Hitler, 
but attempted to create a four-power bloc formed without the Soviet Union 
and allegedly directed against it. 

Hence Soviet radio commentators, journalists, academicians, and jurists 
are continually emphasizing the mistakes of Versailles and the post-Versailles 
period primarily with a view to issuing repeated warnings against recurrence 
of similar mistakes. ‘‘German aggression has cost mankind too dearly to 
allow a future peace treaty to repeat the fatal errors of Versailles.” 

Thus in presenting their proposals for an international organization of 
security one of Soviet Russia’s astute writers outlined proposals for such an 
organization months before the opening of the discussions at Dumbarton 
Oaks. The fact is now being increasingly recognized that the leading and 
decisive role in the future security organization must be assumed by the 
great powers who gave proof by deeds in the present war of their greatness, 
inflexibility, and might. Moreover, in order to be effective, a future inter- 
national security organization must be based on the strong and active 
leadership of the Great Powers which have demonstrated their strength in 
the present war. These powers which will form the central element of the 
new organization, must assume the obligation to organize resistance to 
aggression, if necessary, with their own armed forces alone, irrespective of 
the attitude of other members of the organization. The responsibility for 
maintaining peace must not be shared among sixty or more governments nor 
must it be laid on some impersonal organization. It must rest upon the few 
big powers possessing the necessary force for this purpose. Hence they 
regard it of the utmost importance that, for active participation in the fight 
against aggression in agreements, concluded among themselves, the Great 
Powers should also assume the appropriate obligations. The future organi- 
zation should, therefore, be headed by a league of the Great Powers and not 
by states acting individually and separately and elected in turn. Similarly, 
in view of the tremendous responsibility which will fall on each of the Great 
Powers in consequence of this, the decisions of the directing organ and 
important questions will have to be taken unanimously. And, in any 
universal organization, no matter what it may be called, some of the Great 
Powers will have to bear the burden of putting the final decisions of the 
universal organ of authority into effect. These countries ought to be given, 
in a constitutional fashion, formal authority appropriate to their real and 
de facto responsibility. Therefore the Soviet scheme may well be regarded 
as being in accord with the basic realities of power politics in the post-war 
world. 

Although questioning the scheme for setting up a big independent army 
under the future international organization as impractical, Soviet spokesmen 
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argue that they would permit and consider desirable the creation of an inter- 
national air force under the international organization as a means of deterring 
and punishing the aggressors. ‘The appearance of several hundred military 
aircraft over the capital of the state preparing for aggression cannot but 
produce the necessary effect. If a demonstration of this kind remains fruit- 
less it can then be followed by the bombing of definite military objectives of 
the aggressor state. ‘‘We are convinced of one thing: that without the firm 
leadership of an alliance of the Great Powers no international security 
organization can exist which would not be threatened with the unenviable 
fate of the League of Nations.’’? 

In further elucidation of this principle the Soviet point of view states that 
there is no need to attempt the impossible task of insuring universal security 
without the leading and most active participation of the Great Powers. 
Obviously, in all cases in which the League of Nations displayed its inactions 
and failed, only the Great Powers could have stopped aggression; separately, 
in groups, and altogether. Likewise, it should be borne in mind that the 
decision to move against the aggressor must be accepted and applied in the 
shortest possible time, taking into consideration that nowadays wars are 
started by the aggressors without preliminary declarations and are prepared 
under conditions of the utmost secrecy. ‘To substantiate this argument, 
Soviet publicists cite numerous events which occurred prior to the outbreak 
of the present war. ‘Thus, considering the slowness of the League’s pro- 
cedure, inherent in any organization with many members, Hitler would have 
had enough time to destroy Poland, Belgium, and Holland and other small 
countries and thus to gather strength before the League Council and the 
Assembly could adopt and, what is more important, carry out any decisions. 
Here again only Great Powers could have effectively counteracted the 
aggressor as they have the necessary military and industrial resources. No 
alliance of small powers can be substituted for them because the small 
countries would each be destroyed, in turn, by the aggressor and the de- 
struction of each of them and the appropriation of their resources by the 
aggressor would strengthen his position vis-d-vis the Great Powers. 

As is well known, there was no consensus of opinion and therefore no 
decision arrived at Dumbarton Oaks concerning the voting procedure of the 
Great Powers under Section C, Chapter VI. In fact the question of voting 
procedure in the Security Council was still under consideration after the 
conclusion of the discussions at Dumbarton Oaks.* The area of disagree- 
ment centered around the principle of unanimity in the decisions of the 
Security Council projected at Dumbarton Oaks. The Soviets contend that 


Malinin, ‘“‘ Mezhdunarodnaya Organizatziya Bezopasnosti’’ (International Organiza- 
tion of Security) in Zvezda, No. 4 (April, 1944). 

* Dumbarton Oaks Documents on International Organization (Department of State Publi- 
cation 2192), Washington, 1944. 

The first phase of the conversations between representatives of the United States, the 
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the lessons of the League of Nations must be borne in mind, particularly with 
reference to the principle of unanimity for Assembly decisions which was one 
of the outstanding defects of the structure of the League. Their argument 
is that the League was unable to adopt effective economic sanctions against 
Italy for invading Abyssinia because of the objections raised by Switzerland, 
Austria, Hungary and Albania. Similarly, the Assembly resolutions were 
not in force because of the absence of unanimity in the case of the Spanish 
question in October 1937, and in the case of the Sino-Japanese conflict. 

It is also contended that if the unanimity of permanent members of the 
Security Council is required for the settlement of all problems in general 
which are being considered by the Council, it would seem that such una- 
nimity is the more necessary in cases of solution of important problems 
affecting the very existence and activity of the security organization, even 
should these problems affect the permanent members of the Council. 

The Soviets are not adamant against adopting the most important 
decisions, including those on sanctions, by a majority vote only. Such a 
vote is sufficient for certain questions of organization and procedure; but 
for more important questions, imposing obligations on all members of the 
organization, a qualified majority might be advisable. They continually 
emphasize, however, the fact that the question of unanimity is only one of 
the serious difficulties that must be resolved if an effective international 
security organization is to be established. The other equally important 
principle is the realization that the Great Powers will have to bear the brunt 


of the responsibilities in effectuating the purposes of the proposals outlined 
at Dumbarton Oaks,‘ and that the essence of the projected new organization 
of security was the unanimity of the five permanent members, i.e. the Great 
Powers. 


Reaction to the Dumbarton Oaks Proposals 


Having learned the bitter lessons of recent history, the Soviet Government 
has been preparing to be the arbiter of Russia’s fate through a concert or 
balance of the three, four or five Great Powers. This policy does not 
preclude, according to its proponents, Russia’s active participation in the 
creation of an international security organization. Accordingly, the Dun- 
barton Oaks Proposals for the establishment of an international organiza- 


United Kingdom, and the Soviet Union took place from August 21 to September 28, 1944; 
the second phase, between representatives of the United States, the United Kingdom, and 
China, was held from September 29 to October 7, 1944. 

Soviet representatives who participated in the conversations at Dumbarton Oaks were: 
Ambassador Andrei A. Gromyko, Chairman of the Delegation; Mikhail M. Yunin, Secre- 
tary; Grigori G. Dolbin; Professor Sergei A. Golunsky; Professor Sergei B. Krylov; Rear 
Admiral Konstantin K. Rodionov; Major General Nikolai V. Slavin; Arkadi A. Sobolev; 
Semen K. Zarapkin; and Valentin M. Berezhkov, Secretary-Interpreter. 

‘Leading Editorial: “Sovietskii Soyuz V Borbe Protiv Fashistkikh Agressii” (The 
Soviet Union in the War Against Fascist Aggression) in Voina I Rabochit Klass, No. 22 
(November 15, 1944). 
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tion for the maintenance of peace and security are not an end in themselves. 
Soviet spokesmen have made it abundantly clear that the effectiveness of 
the Dumbarton Oaks Proposals will be contingent upon the continued faith 
on the part of the major powers in its efficacy as an instrumentality of co- 
operation. Similarly, they have also expressed the conviction that these 
Proposals should be maintained and developed® in the hope of insuring a 
medium of international unity in crucial times. 

One of Soviet Russia’s authoritative writers propounded recently Russia’s 
reaction to the draft charter adopted at Dumbarton Oaks. He has taken 
particular exception to Section C, Chapter VIII—Regional Arrangements. 

Special doubts and even fears are evoked by the section bearing the 
designation ‘‘regional agreements,” which is used in contemporary political 
literature as equivalent to blocs, spheres of influence, and similar associations. 
Such associations might produce results which have nothing in common with 
the tasks of the security organization and are even contradictory to them. 
When one speaks of an association of states in blocks, one has evidently in 
mind that some blocs will oppose others. Such blocs are nothing new—in 
any event their novelty has an old ring to us. The triple alliance and its 
counterpart the Triple Entente, which existed at the end of the last and 
beginning of the present century, were blocs. The Axis created by Hitler 
was also nothing more than a bloc of states which had to fight with states 
outside of that bloc. Such blocs do not decrease but rather increase the 
chances of war. From the point of view of peace nothing alluring can be 
found in the so-called spheres of influence. They are distinguished from 
blocs only by their being established by agreement among rival states but 
the division of these spheres is generally effected not on the basis of any 
objective criterion but in conformity with the correlation of forces and the 
political situation. With changes in this situation or in the correlation of 
forces the struggle commences for a redivision of the spheres of influence 
with all the possible consequences resulting therefrom. Furthermore, 
spheres of influence presuppose the domination of one state over others, 
which is incompatible with the basic principles proclaimed by the inter- 
national security organization—the sovereign equality of all states. 

It is worth while to record the fact that Soviet Russia’s insistence on 
“security zones”? as distinguished from ‘‘regional agreements” has so far 
not been delineated to any marked degree. Hence it is difficult to sum- 
marize their concepts of ‘‘security zones’’ as one of the basic principles upon 
which to base an international organization of security. The rationale of 
their plan is outlined in these terms: 


In the establishment of the above mentioned security zones, two 
conditions must be observed: (1) The independence of the states in the 


‘Leading Editorial: “K. Voprosu O Mezhdunarodnoi Organizatzii Bezopasnosti” (To- 


wards the Problem of International Organization of Security) in Jzvestiya, No. 241 (October 
10, 1944), 
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zones must not be infringed; and (2) The delimitation of frontiers and 
of the areas of these zones should take place, in order to avoid inter- 
national conflicts and disputes, only through agreements between the 
leading states of a given continent. All states need not by any means 
enter one or another of the zones.® 


Soviet activities in “‘liberated’’ areas are at variance with this statement 
yet they further contend that definite schemes may be proposed to solve the 
present problem and they would like to offer for discussion one such scheme 
which seems the most appropriate to them. This scheme may be sum- 
marized as follows: The General Assembly of the central security organiza- 
tion would be divided into four sections. 


1. European 3. Asiatic-Pacific 
2. American 4, African 


States, territories, and possessions which are within the limits of the 
respective continents and ocean bases are included in each section. In 
doubtful cases, it would be specified in advance which state enters which 
section. They contend, also, that the advantage of such a proposed scheme 
is that subdivisions would not be severed from the main organization and 
would exist under the same roof with it, thanks to which not only the control 
organization but also the subdivisions themselves, which would remain 
inseparable parts of the main organization, would gain in prestige. Ac- 
cordingly a substantial economy would be obtained since the subdivisions, 
in the form of sections of the Assembly, would be served by the Secretariat 
and by all of the auxiliary institutions of the main organization. The 
Soviets attach special importance to the avoidance of ambiguity and con- 
fusion in connection with the concept of ‘‘regional agreements,”’ or ‘“‘se- 
curity zones.” 

Exponents of this Soviet scheme argue that such a system of international 
relations would preclude a new German attempt at aggression. Moreover, 
in the prewar period the Soviet Union was a most important factor in main- 
taining peace. It later played a decisive réle in resisting a new German 
aggression and in crushing German schemes for world domination. Hence 
it is argued this réle of the Soviet Union before and during the war should 
determine its weight in the post-war period and its position in the future 
international system of security and its apparatus. 

Appraising the proposals in the light of current conditions and present 
prospects they may, therefore, be regarded as schemes and methods that 
would achieve the objective of finding a solid basis for a lasting post-war 
collaboration of the peace-loving countries in the interests of a stable peace. 
Also, much depends upon whether the Great Powers will prove able suc- 


®N. Malinin, ““K Voprosu O Sozdaniye Mezhdunarodnoi Organizatzii Bezopasnostii” 
(Towards Setting Up an International Security Organization), in Voina I Rabochit Klass, 
No. 24 (December 15, 1944). 
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cessfully to settle the differences of opinion which exist and still may arise 
in this field and to overcome the obstacles to a lasting peace. 

Another potent argument which Soviet exponents have been promulgating 
is that the projected international organization of security must be made 
capable of preventing new encroachments by German imperialism on the 
freedom and the independence of the peace-loving nations; otherwise new 
and still more horrible wars will ensue. It should have at its disposal 
effective means of preventing aggression and suppressing it if it made its 
appearance.’ 

The Soviet Union takes its stand on the principle of full and unreserved 
concerted action of the leading powers because the projected international 
organization of security would achieve its purpose only when the leading 
powers decided to make it effective and provided there will prevail an ever 
growing agreement and mutual confidence among them. Simultaneously, 
they argue also that it is difficult to forget the striking fact that, 


While not a single member of the League recommended the expulsion 
of Poland for the seizure of Vilna or of Italy for her aggression against 
Abyssinia and Republican Spain (there were various other similar 
cases), the League contrived to secure the majority necessary for the 
expulsion of the Soviet Union (December 14, 1939), for depriving 
Germany, then preparing for an attack on the Soviet Union, of bridge- 
heads in good time. It is now quite impossible to deny that the Soviet 
Union was even then acting in the common interests of the United 
Nations.® 


Apropos of this phase of the problem, it is worth recalling that, following her 
admission into the League of Nations on September 18, 1934, the then 
Soviet Foreign Commissar Maksim M. Litvinov pleaded for ‘‘indivisible 
peace” and effective collective security. 

The Soviet Government thus propounded the thesis and stated quite 
definitely its position, to be given due attention by the other Powers at the 
conference in San Francisco: 


1. The principle of unanimity and accord between the permanent 
members of the Security Council is an indispensable prerequisite 
for the successful and fruitful activities of the projected inter- 
national organization to maintain peace and security. Theo- 


7Leading Editorial, “Ot Voine K Prochnomu Miru” (From War to Lasting Peace), in 
Voina I Rabochii Klass, No. 16, August 15, 1944. 

® Leading Editorial, ‘‘O Mezhdunarodnoi Organizatzii Bezopasnosti’’ (Concerning the 
International Organization of Security), in Voina I Rabochii Klass, No. 20 (October 15, 
1944), 

For a fuller statement of this argument, see Eyvgeni Zhukov, ““O Yapono-Germanskikh 
Otnosheniyakh” (Concerning Japanese-German Relations), in Bolshevik, No. 7-8 (April, 
1944), 

* A. Galin, “Rol 8.S8.S.R. V Splochenii Sil Slovobodolyu Bivekh Narodov V, Borbe Protiv 
Fashizma” (The Réle of the U.S.S.R. Among the Peace-Loving Peoples in the Fight 
Against Fascism), in Bolshevik, No. 13 (July, 1943). 
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retically all sovereign States are juridically equal among them- 

selves. Actually the Great Powers alone possess the manpower 

and material resources to keep the peace. 

2. The Soviets reject unqualifiedly the principle of depriving a per- 
manent member-country of the right to vote on a question con- 
cerning its own interests. Hence some modus vivendi must be 
effected whereby one of the major powers that is also a permanent 
member of the Security Council will be permitted to be one of 
the judges rendering a decision affecting its own interests. 

3. It seems that so far Soviet spokesmen have refrained from making 
specific suggestions bearing on (a) an international court of 
justice; (b) arrangements for international economic, social, and 
cultural codperation; (c) post-war trade relations with the U.S.8.R. 
per se and with those countries liberated by the Red Army, 
especially with respect to patents, trademarks, copyrights, and 
foreign investments. 

4. From the very beginning of the Soviet regime political factors have 
played a paramount role in Russia’s national economy and foreign 
policy; this has been especially true since the rise of Adolf Hitler 
to power on January 30, 1933. In fact, with the exception of the 
period between June, 1941, and June, 1948, even military exi- 
gencies have been given consideration secondary to those of polit- 
ical expediencies. This thesis has been continually emphasized 
by the Soviet press and radio, the Soviet delegations at Dum- 
barton Oaks and at Bretton Woods, and in Russia’s academic 
journals.!° 

5. An examination of the writings of contemporary Russian legal 

students reveals that Soviet juristic thought appears to pay more 

heed to geopolitics and to economic factors than to the rdéle of law 
in world order. Hence they advocate collective security, uni- 
versal peace, friendly coexistence of nations, and validate the 

Soviet Government’s course of action, however predatory, on 

legal grounds. 


After hostilities in Europe have ceased, the Soviet Union will emerge as 
the major military Power in Europe and in the Far East and will thus 
exercise a corresponding major political influence in world affairs. Never- 
theless, the deeply embedded anti-Soviet prejudice is hard to eradicate, as 
evidenced by statements published in the press in the United States. Nor 
can it be forgotten that about twenty states (especially Argentina, Portugal, 
Spain), which may in the future become members of the security organiza- 
tion, have to date failed to establish normal diplomatic relations with the 
Soviet Union, thus openly displaying their unfriendly attitude. Under such 
circumstances the Soviet Government cannot be expected to rely on the 
impartiality of the decisions of the ‘‘majority of the countries” in disputes 
which might threaten the Soviet Union’s vital interests.1 The Soviet 


1° L.. Dmitriev, “‘Nekotoreye Probleme Obespecheniya Mira I Bezopasnosti Posle Voiny” 
(Some Problems of Guaranteeing Post-War Peace and Security), in Voina I Rabochit Klass, 
No. 15 (August 1, 1944). 
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Government has also taken cognizance of subtle obstructionists who are 
still active in influential American and British Government circles.""* 

This is also the basic thesis expounded in a book recently published by the 
Soviet Government.” The documents in this volume make it abundantly 
clear that the Soviet Government would prefer to regard the Anglo-Soviet- 
American coalition not as a temporary and emergency association but as one 
rooted in a community of fundamental interests among the people of the 
U.S.S.R., the United States, and Great Britain and, in fact, of all peace- 
loving people as an association to endure for a long time to come and intended 
not only to achieve complete victory over the common foe but to establish a 
stable and lasting peace and economic, political, and cultural codperation 
among nations. 

Similarly, this collection of documents stresses the fact that Soviet diplo- 
macy, in fortifying and consolidating the anti-Hitler coalition, has leaned 
and will continue to lean on the power of the Red Army. 

This policy has also been reflected in the armistice terms signed with the 
former Axis satellite states—Rumania, Finland, Bulgaria, and Hungary. 
That the Red Army will continue to be the paramount instrument of foreign 
policy is evidenced in Article 18 of the Armistice Agreement effected between 
the Governments of the United States, the Soviet Union, and Great Britain 
on the one hand and the Government of Rumania on the other: 


An Allied Control Commission will be established which will under- 
take until the conclusion of peace the regulation of and control over 


the execution of the present terms under the general direction and 
orders of the Allied (Soviet) High Command, acting in behalf of the 
Allied Powers. 


Annex to Article 18 


Control over the exact execution of the armistice terms is entrusted 
to the Allied Control Commission to be established in conformity with 
Article 18 of the Armistice Agreement.! 


It should be observed also that similar provisions were made in the Armis- 
tice Agreements with the three other former satellite Axis powers: Finland, 
Bulgaria, and Hungary. ‘The economic reconstruction and political status 


" Josif Lemin, “‘ Anglo-Sovetsko-Amerikanskii Boevoi Soyuz V Deistvii” (The Anglo- 
Soviet-American Fighting Alliance in Operation), in Mirovoye Khozaistvo I Mirovaya 
Politika, No. 6 (June, 1944). See also Leading Editorial: ‘‘Boevoe Sodbuzhestvo Krepnet 
(Fighting Companionship Gains Strength), in /zvestiya, No. 251 (October 21, 1944). 

™ Molotov reiterated this charge in his address on April 26, 1945, before the United 
Nations Conference, although this serious allegation was little noted in the American press. 

®“Tnostrannaya Politika Sovetskogo Soyuza V Otchechestvenoi Voiny” (Foreign Policy 
of the Soviet Union During the Patriotic War). Collection of Documents Relating to the 
Foreign Policy of the Soviet Union During Two and One Half Years of War, June 22, 1941- 
Dec. 31, 1943, Moscow, Ogiz, 1944. 

'* Department of State Bulletin, No. 273 (September 17, 1944), p. 291. 
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of Czechoslovakia, Yugoslavia, and Austria will in a large measure also be 
determined in conformity with the policies emanating from the Kremlin. 
This is evidenced in the Soviet-Czechoslovak Agreement of May 8, 1944, 
signed in London, placing Czechoslovak territory under the supreme author- 
ity of the Soviet (Allied) military commander as it is liberated by the Red 
Armies, with a Czechoslovak administration to take over when the area 
becomes no longer a fighting zone.* Indicative of the trends in Yugoslavia 
and their implications affecting all the Balkan countries are the recent pro- 
nouncements of Marshal Tito and the prominence given thereto.“ The 
twenty-year treaty of friendship and military alliance between the Soviet 
Union and Yugoslavia, effected on April 12, 1945, is an integral part of the 
pattern reflecting Russia’s current foreign policy. 

Concerning the perennial controversy over Bessarabia, the former Premier 
of the U.S.S.R. stated that ‘‘the Soviet Union had never recognized the 
seizure of Bessarabia by Rumania; although it had also never raised the 
question of recovering Bessarabia by military means.’ ** The Soviet 
Government asserted its rights to Northern Bukovina in similar terms. 

Similarly, Ruthenian irredentism has received active encouragement from 
the Soviet Government. The occupation of Sub-Carpathian Ruthenia by 
the Red Army has recently been followed by demands that this area be in- 
corporated with the Soviet Ukraine, the Soviet-Czechoslovak Pact notwith- 
standing. Also, in pursuance of Article 19 of the Armistice Terms of 
September 12, 1944, for Rumania,“ Marshall Stalin sent a letter dated 
March 9, 1945, to Prime Minister Peter Groza authorizing the Rumanian 
Government to take over control and administration of Northern Transyl- 
vania. The psychological effect of this action is obvious. ‘It will be 
warmly received by the Rumanian people and by peoples far beyond the 
boundaries of Rumania.” 


Legal Status of the Polish Government-in-Exile 


One of the serious difficulties which has threatened the unity and effective- 
ness of the United Nations is the situation in Poland and the consequent 


14 For text of agreement, see United Nations Review, July 15, 1944. 

1% Marshal Yosip Broz-Tito, ‘Borba Narodov Poraboshchennoi Yugoslavii” (The 
Struggle of the Peoples of Subjugated Yugoslavia), in Bolshevik, No. 10-11 (May-June, 
1944). This article was translated into ten languages and published in as many pamphlets 
by the Gosudarstvennoe Izdatelstvo Politicheskoi Literatury. 

Marshal Yosip Broz-Tito, ‘‘Znacheniye Roshenii Antifascistskogo Vecha Narodnogo 
Osvobozhdeniya Yugoslavii”’ (Significance of the Resolution of the Anti-Fascist Veche for 
Yugoslav National Liberation), in Slaviyane, No. 5 (May, 1944). 

16a Text of the Report by Premier Vyacheslav M. Molotov to the Sixth Session of the 
Supreme Council of the U.S.S.R. on March 29, 1940, in Mirovoye Khozaistvo I Mirovaya 
Politika, No. 3 (March, 1940), p. 5. At present, Mr. Molotov is People’s Commissar for 
Foreign Affairs of the U.S.S.R. 

1b American Review on the Soviet Union, Vol. VI, No. 2 (February, 1945), p. 64. 

180 Pravda and Izvestiya, March 10, 1945. 
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state of affairs brought about by the Soviet Government. On the day Soviet 
troops invaded Poland, on September 17, 1939, the then Premier and Foreign 
Commissar delivered a radio address wherein he did not deny the fact that 
this move was a breach of the Treaty of Non-Aggression which the Soviet 
Union made with Poland on July 25, 1932, which was extended by the Polish- 
Russian Protocol of May 5, 1934. This treaty was to remain in force until 
December 31, 1945. He contended, however, that 


The Polish State had become a field for any incidental and unexpected 
contingency that may create a menace to the Soviet Union. Ac- 
cordingly the Soviet Government could not remain indifferent to the 
fate of its blood brothers, the Ukrainians and White Russians, who . . . 
now have been abandoned entirely to their fate. . . . 1° 


A series of complicating circumstances has occurred since this pronounce- 
ment was made, resulting in deteriorating relationship not only between the 
Kremlin and the Polish Government-in-Exile (London) but also between the 
Governments of the Soviet Union and Great Britain. 

Soviet writers, radio commentators, and spokesmen are continually reiter- 
ating that the friendly attitude of the Soviet Government and peoples to 
their brother Polish people is no casual occurrence. On the contrary, it is 
to be explained by the constant wish of the Soviet Union to respect the 
sovereignty of the Polish people. Suffice it to recall that the Great October 
Revolution was the most important prerequisite for the revival of an inde- 
pendent Polish state. Military and political events during the years 1943- 
1944 have made it abundantly clear that an independent Poland will again 
come into being only through the help and tutelage of the Soviet Government. 
In fact, 


The Soviet Government has repeatedly declared that it desires to 
see Poland strong and independent, after the defeat of Nazi Germany. 
The agreement concluded on July 26th this year (1943) on the relations 
between the Soviet Commander-in-Chief and the Polish Administration 
after the entry of Soviet troops into the territory of Poland incontestably 
proves that the Soviet Government has no intention of interfering with 
the internal affairs of the Polish people and that it claims no part of 
eae! territory and contemplates no change of the social order in 

oland.!? 


Moreover, in its communiqué of January 20, 1944, the Soviet Government 
proposed that Poland should take German territories extending to the Oder 


Vyacheslav M. Molotov in Pravda, September 18, 1939. Excerpts of this radio address 
were also published in The New York Times, September 18, 1939. 

D. Anishev, “‘Polskii Narod Na Dorogu Do Svobodu 1 Nezavisimosti Osvobozhdenii”’ 
(The Polish People on the Road to Freedom and Independence), in Bolshevik, No. 13-14 
(July, 1944). The monetary decree issued by the Soviet-sponsored Lublin government on 
January 15, 1945, and the land reform that is now being executed, as well as the socialization 
of basic industries and other economic activities would tend to refute the Soviet contention 
about a “free” and “independent” Poland. 
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River, including East Prussia and Upper Silesia. This statement caused 
widespread and adverse reaction in the United States and in Great Britain; 
but this did not deter the Soviet Government from pursuing its policy and 
translating it into practice, commensurate with its own political expediencies. 
Despite the efforts made on the part of the United States and British Gov- 
ernments to mediate in behalf of Poland, the Soviet Government continued 
to put its policy into practice regardless of loss of life sustained in its prosecu- 
tion. The Soviets contend that Poland, as well as her other western neigh- 
bors, must cease to be a corridor for any new attempts at German aggression. 
Moreover, according to Marshal Stalin’s repeated assurances, their neighbor 
must be a free, strong and democratic Poland which has once and for all 
renounced aggressive designs against the Ukrainian and Byelorussian peoples. 
“It is in the interest of the Soviet Union that Poland be strong; hence Poland 
is going to play a very important réle in Europe.” !8 

Therefore, in consonance with their announced policies, the Provisional 
National Government of the Polish Republic was formed on December 31, 
1944, and was at once recognized by the Praesidium of the Supreme Soviet 
of the U.S.S.R. This is an outgrowth of the Polish Committee of National 
Liberation (Lublin) which was announced on July 22, 1944, in Moscow, on 
the basis of a secret meeting of leaders in Warsaw on New Year’s Day of 
1944. Parenthetically, it may be observed that it is doubtful whether the 
agreement effected at the Crimea Conference will change the basic struc- 
ture of the newly established Provisional Polish Government sponsored by 
the Soviet Union. 

In fact, the Crimea communiqué appears to affirm Soviet Russia’s policies 
and activities in Poland: 

A new situation has been created in Poland as a result of her complete 
liberation by the Red Army. This calls for the establishment of a 
Polish Provisional Government which can be more broadly based than 
was possible before the recent liberation of western Poland. The 
Provisional Government which is now functioning in Poland should 
therefore be reorganized on a broader democratic basis with the in- 
clusion of democratic leaders from Poland itself and from Poles abroad. 


This new government should then be called the Polish Provisional 
Government of National Unity.!® 


In justification of its policies in Poland, Soviet authoritative writers have 
challenged the legality of the Polish Government-in-Exile, contending that 
this government is not the lawful constitutional agency of the Polish state 
and as such cannot bear the slightest scrutiny. 

The Soviets contend that ‘‘The Polish émigré Government was organized 
in flagrant violation of even the constitution of 1935. This Government, on 

‘8 Professor Oscar Lange of the University of Chicago made this announcement on his 
return trip to the Kremlin and reported in The New York Times, May 22, 1944. 


19 “The Crimea Conference,” in Department of State Bulletin, Vol. XII, No. 295 (Feb- 
ruary 18, 1945), p. 215. 
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the basis of decrees, had appropriated powers for itself devoid of any legal 
basis, since these powers came from persons who at that time did not possess 
the necessary rights and powers to issue such decrees.”’ ”° 

After Pilsudski’s coup d’état in May, 1926, the Polish democratic constitu- 
tion was amended, with a view to making Poland ‘authoritarian’ under the 
demagogical guise of ‘‘cleansing” her (the notorious sanacja). When Pil- 
sudski was dying his adherents deemed it necessary to legalize the anti- 
democratic regime, which had nothing in common with Poland’s written 
constitution of 1921 and was maintained mainly by Pilsudski’s personal 
influence. 

On April 23, 1935, a new Polish constitution was proclaimed. In order 
te obtain the Sejm’s approval for it and to create an artificial parliamen- 
tary majority for that purpose, the Government first dissolved the Sejm, 
dealing a blow at all parties of the parliamentary opposition, and then held 
an election under administrative and police pressure unparalleled even under 
Pilsudski’s regime. 

The Polish constitution of 1935 concentrated all power in the hands of the 
President, the role of the Parliament being reduced to naught. This consti- 
tution and the election laws published on July 8, 1935, deprived the broad 
masses of the population of participation in the election of the President 
and the Sejm, giving this privilege to special election committee composed 
of persons appointed by the government. The Polish population boycotted 
the election to the new Sejm on September 8, 1935, and more than two-thirds 
of the electorate refrained from voting. 

On the basis of the 1935 constitution, never endorsed by the Polish people, 
the Raczkiewics-Sosnkowski émigré Government considers itself Poland’s 
lawful Government. Professor Korovin argues that even from the point of 
view of the 1935 constitution it cannot be considered as lawfully constituted. 
Raczkiewicz was appointed President of the Polish Republic by a decree of 
the former President Moscicki on September 17, 1939. Some advocates of 
the Polish émigré Government believe that this appointment was quite 
lawful and in accordance with clause 24 of the 1935 constitution, which says: 
“In the event of war, the President of the Republic shall appoint his suc- 
cessor by a special decree published in the government’s journal, should his 
office become vacant before the conclusion of peace.’’ Thus it is obvious 
that the President can appoint a successor only if he himself exercises his 
powers as President, the government is functioning, and the decrees it issues 
are published in its official journal, etc. But at that time—September 17, 
1939, the Polish Government was actually no longer in existence, President 
Moscicki, as well as the other leaders of the Polish Government, having left 
the country to its fate and themselves escaped soon after the German invasion. 

* Professor Eyvgeni Korovin, ‘‘Kakova Pravovaya Osnova Polskogo Emigranskogo 


Pravitelstva?” (What is the Legal Background of the Polish Emigré ‘‘Government’’) in 
Voina I Rabochii Klass, No. 14 (July 15, 1944), p. 28. 
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President Moscicki, who fled to Switzerland, ‘‘could not have transferred 
either to Raczkiewics, or to any one else, the plenary powers which he was 
not in the position to exercise.’ These pronouncements intensified the 
open rift between the Polish and Soviet Governments. 

The series of countercharges in connection with the murder of Polish offi- 
cers in the Katyn Forest beyond Smolensk caused the Soviet Government to 
sever relations with the Polish Government on April 26, 1943. Similarly, 
“the Soviet Government’s execution of the two Polish Social Democratic 
leaders, Henryk Ehrlich and Victor Alter, at the end of the year 1941” 2 
aroused organized labor’s protest in the United States and in Great Britain. 
However, ‘‘The interests of Poland, the interests of our Union, the interests 
of our Allies Czechoslovakia and the Balkans, and the security of France and 
all Europe imperatively demand the triumph of historical justice when a new 
border between Prussia and Poland comes to be defined.’’ # 

The Soviets are aware that their recent unilateral action in Poland is incon- 
sistent with the letter and spirit of the Atlantic Charter, but they received 
the tacit consent of President Roosevelt and Prime Minister Churchill at the 
Crimea Conference. They are also aware of the fact that the legal status of 
the Polish Government is a very important consideration as far as the Soviet 
Government is concerned. This is due to the fact that a legitimate Polish 
Government will have to cede territory which was under Polish jurisdiction 
during the past twenty-five years; it will also have to annex German territory 
which the Red Army will occupy and incorporate this newly acquired 
German territory into Poland. In addition the newly constituted Polish 
legal Government will have to form alliances with the Soviet Union and with 
Czechoslovakia; it will also have to become a major enforcing power of the 
German settlement, which is of supreme importance to the U.S.S.R.¥ 

This series of events corroborates the observation that the political, eco- 
nomic, military, and social structure of liberated Poland during the next few 
years will be directed in conformity with policies envisaged by the Soviet 
Government; and the newly constituted Polish Provisional Government of 
National Unity will function accordingly. 


21 Note of Alexander Bogomolev, who was the accredited Soviet Ambassador to the 
Polish Government-in-Exile (London), dated March 31, 1943 and addressed to Count 
Edward Raczynski, Polish Minister for Foreign Affairs. 

2 Academician Eyvgeni Tarle, ‘‘K Voprosu O Budushchei Zapadnoi Granitze Polishi” 
(Concerning the Question of Poland’s Future Western Frontier) in Voina I Rabochii Klass, 
No. 18 (September 15, 1944), p. 28. 

A. Troyanovsky, ‘“O Granitzakh Polski’? (Concerning Polish Frontiers) in Bolshevik, 
No. 7-8 (April, 1944). 

* Apropos of the Soviet allegation it is noteworthy to observe the statement on the 
“Lublin Committee’ made by British Foreign Secretary Anthony Eden in the House of 
Commons on March 1, 1945: 


Whether we like or dislike the Lublin Committee—and personally I say I dislike it—for 
the moment it is the authority which is functioning there in fulfilling the requirements 0 
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The Soviet Union’s Current Views on the Treatment of Germany 


The men who direct Soviet Russia’s destinies made it clear early in the 
war that it was not their aim to exterminate the German people or to destroy 
the German State. Marshal-Premier Stalin disavowed such aims in no 
uncertain terms. In a well-known directive he stated: 


The Red Army does not have and cannot have such idiotic aims. 
The Red Army’s aim is to drive the German occupants from our 
country and liberate Soviet soil from the German-Fascist invaders. 
It is highly probable that the war for the liberation of the Soviet land 
will lead to the expulsion or annihilation of the Hitler clique. We 
should welcome such an outcome. But it would be ridiculous to 
identify Hitler’s clique with the German people and the German state. 
History shows that Hitlers come and go but the German people and 
the German state remain. 

. . . The strength of the Red Army lies in the fact that it has 
not, nor could it have, any racial hatred for other people, including 
the German people, and that it has been educated to believe in the 
equality of all peoples and races and to respect the rights of other 
peoples. The race theory of the Germans and their practice of racial 
hatred have resulted in all freedom-loving nations becoming the enemies 
of fascist Germany.”® 


Equally precise in his promulgation of Soviet Russia’s point of view was 
Foreign Commissar Molotov in his note of April 27, 1942, wherein he sub- 
mitted corroborative evidence testifying to the monstrous atrocities perpe- 


trated by “‘Hitler’s army of thieves and murderers against the civilian popu- 
lation and captive Red Army men in the Soviet region.” 


It is with these nefarious plans that the German fascist hordes 
invaded our country. These Hitlerite gangster plans have found their 
reflection in numerous orders of the German Military Command. 

Of the vast quantity of documents and facts at its disposal, the Soviet 
Government hereby brings to the attention of all nations new docu- 
ments and facts which not only confirm thesystematic nature of the crimes 


the Russian military authorities. We have in no sense recognized this Lublin Committee 
(cheers) and we have no intention of recognizing the Lublin Committee. 

We do not regard it as representative of Poland at all and let me add that when Prime 
Minister Churchill and I met the representatives of this Committee in Moscow they did 
not make a favorable impression upon us at all. There is no question; the House need not 
be anxious about our affording recognition to them. 

_ It does not surprise me to hear, for instance, as I was told today, that the Lublin Radio 
1s pouring out streams of contentious stuff. I have no doubt what that Committee wants. 

heir purpose is to maintain the position they already hold, but that is not what we want, 
hor is it what the Yalta Conference decided upon. 

We have recognized this Government in London which has gone through many changes 
and we shall continue to recognize it until the new Government is created, if it is created, 
and only if the new Government is broadly representative of the Polish people. 


For a presentation of the Polish point of view, see the statements made by the Polish 
Government-in-Exile in Polish Facts and Figures, No. 14 (January, 1945) and No. 15 
(March, 1945). 

* Order Of The Day of the People’s Commissar of Defense Josef V. Stalin, No. 55 
(February 23, 1942): Soviet War Documents, 1943, p. 24. 
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described in the notes of the Government of the U.S.S.R., of November 
25, 1941, and of January 6, 1942, but which also show that the Hitlerite 
rulers and their accomplices have reached the limit of cruelty and 
moral degradation in their bloodthirsty and criminal assault on the 
freedom, well-being, culture, and very life of the Soviet people.”® 


Moreover, the official Soviet statement served notice that it is not their 
aim to avenge in kind all the monstrous crimes committed by the German 
fascist invaders: 


In spite of all this, the Soviet Government, true to the principles of 
humaneness and respect for its international obligations, has no inten- 
tion, even in the existing circumstances, of applying retaliatory repres- 
sive measures against German war prisoners, and continues as hitherto 
to observe the obligations undertaken by the Soviet Union with regard 
to the regime of war prisoners according to the Hague Convention of 
1907 which was likewise signed but so wantonly violated in every one 
of its points by Germany.?’ 


Perhaps the most significant pronouncement affecting Soviet Russia’s atti- 
tude toward post-war Germany was made by Marshal Stalin on the occasion 
of the 25th Anniversary of the October Revolution, an annual event when 
the Russian Chief of State has made outstanding pronouncements affecting 
Soviet Russia’s foreign policy. 


It is not our aim to destroy all organized military force in Germany, 
for every literate person will understand that this is not only impossible 
in regard to Germany, as it is in regard to Russia, but also inadvisable 
from the point of view of the future. But Hitler’s army can and 
should be destroyed.** 


This view appears to be consistent with that expounded by authoritative 
spokesmen prior to the outbreak of the present war, namely, that “The 
Soviets have always been of the opinion that a strong Germany is the neces- 
sary prerequisite for a durable peace in Europe.’”’ This statement was made 
by the People’s Commissar of Foreign Affairs on October 31, 1939. 

As to why the United States fights against Hitlerite Germany and its con- 
sequent effect on post-war peace and security, the official Soviet view is that 
the present war between Hitlerite Germany and the United States began on 
April 1, 1939, five months before England went into war against Nazi Ger- 
many. The occasion was the launching of the battleship Von Tirpitz. At 


% Note Submitted by Vyacheslav Molotov, People’s Commissar for Foreign Affairs of the 
U.S.S.R., 1942, p. 4. This note was sent on April 27, 1942, to the Ambassadors and 
Ministers of all countries with which the U.S.S.R. maintained diplomatic relations. In 
addition to this note, this book contains documents and photographs testifying to the 
monstrous crimes, atrocities, and acts of violence perpetrated by the German fascist in- 
vaders in the occupied Soviet areas and the responsibility of the German Government and 
Military Command for these crimes. 

27 Molotov, as cited, p. 39. 

28 Soviet War Documents, June, 1941-November, 1943, Washington, 1943, p. 41. 
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that time Herr Hitler spoke at length concerning the necessity of establishing 
an effective link among German elements the world over and concluded with 
a threat to England’s naval supremacy. In so stating the problem, Hitler 
threatened not only Great Britain but the United States as well. His effort 
to undermine England’s naval supremacy was a direct attempt to restrict the 
freedom of action of the United States on the seas and, above all, on the 
Atlantic Ocean.*® 

Moreover, the former Soviet Ambassador to the United States contends 
that within the borders of the United States itself foreign fascists were not 
without influence. The German-American Bund headed by Fritz Kuhn, a 
naturalized American citizen, worked openly and without interference. 
Kuhn received substantial support from American magnates and capitalists. 
Mr. Troyanovsky lists the various nation-wide subversive activities that 
were carried on by this Bund and points out that, according to the 1930 
Census, 1,609,000 persons living in the United States were born in 
Germany. These people, both aliens and naturalized citizens, formed a 
powerful nucleus for the dissemination of vicious Nazi propaganda. The 
author comes to the conclusion that the United States is fighting Nazi Ger- 
many primarily because of Hitler’s political and economic penetration in 
South America. 

As examples of this penetration—which constituted a grave threat to the 
safety of the United States—Mr. Troyanovsky cites many facts. The Ger- 
mans through Kondorsyndicate operated the airlines in Brazil. The same 
syndicate maintained connections between Buenos Aires and Santiago. In 
Colombia the airlines were largely controlled by the Germans. They also 
dominated the airlines between Lima and Buenos Aires, and between Lima 
and Berlin. Similarly, they controlled several large radio stations in Latin 
America. 

In order to counteract the economic influence of Germany and in order to 
compensate the Latin American countries for their losses of German markets 
as a direct result of the present war, the Congress of the United States appro- 
priated $500,000,000 to the Export-Import Bank for the purpose of providing 
credit with which to stimulate trade between the United States and Latin 
American countries. ‘‘ However, even these far-reaching measures did not 
entirely displace the tendency of Latin American countries to continue to 
develop economic reiations with Germany.” *° 

In addition, the United States fights Hitler’s Germany because fascism is 
the mortal enemy of freedom and liberty, of racial tolerance, of equality of 
cpportunity. It is in defense of these democratic principles that a codpera- 


*? Alexander A. Troyanovsky, Pochemoo Soyedinoneye Shtate Voyooyoot Protiv Gitlerovskoi 
Germanii (Why the United States Fights Against Hitlerite Germany), Moscow, 1942. For 
a comprehensive summary of this thesis, see review of this book by present writer in Political 
Science Quarterly, Vol. LIX, No. 3 (September, 1944). 

* Troyanovsky, p. 37. 
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tion of the Soviet Union, Great Britain, and the United States had become 
increasingly close in the hope of defeating a common enemy. 


Nature of Retribution 


In consonance with Soviet political expediency and various economic 
factors, Soviet proponents are equally clear in their proffered plans to exact 
retribution from the German people commensurate with the loss of life and 
devastation suffered by the Russian people. The contention is to the effect 
that they can ill afford the risk of having the United Nations repeat the same 
grave errors which the Allies made following the Armistice of the first World 
War. 

Accordingiy, Soviet justice and political expediency demand a different 
approach to the payment of reparations by Hitlerite Germany and her 
satellites. Compensation for material damage should be made before any- 
thing else; only when this has been done should payments begin in compensa- 
tion for personal damage. Moreover, contributions when received should 
not be distributed among the various countries in proportion to the absolute 
damage they have suffered. Rather, payments should be made to those 
countries whose damage is the largest compared with their total national 
wealth. Likewise reparations must be paid first to the countries which have 
suffered most, including the Soviet Union, which has undoubtedly suffered 
the greatest absolute damage and also most likely the greatest relative dam- 
age—i.e., in proportion to its national wealth. 

The detailed plan worked out by the Director of the Economic Institute in 
Moscow calls for Germany to pay more than 15 billion marks per annum. 
Professor Varga postulates his analysis on Germany’s capacity to pay on the 
plan that, since there will be no expenditure for armaments, on which Ger- 
many spent an average of 15 billion marks per annum, these sums and more 
can be applied to the payment of reparations.*! As for the method by which 
payments should be made, Soviet political economists argue that the main 
stress should be made on deliveries in kind, which, in turn, is the only possi- 
ble method whereby they expect to exact reparations from Germany. ‘They 
are quite frank in stating that for the Soviet Union, with its planned econ- 
omy, under which no discrepancy between production and consumption is 
possible and in which the supply never exceeds the demand,—with the conse- 
quence that economic crises are out of the question,—it would be positively 
desirable to receive compensation for damage done not in the form of money 
but in the form of goods and manpower. 

Soviet proponents of this plan are aware of the basic tenets of international 
law and that in carrying out their projected plan of retribution they may not 
comply with generally accepted principles of international law affecting 

31 Academician Eyvgenii Varga, “‘ Vozmeshcheniye Ushcherba Gitlerovskoi Germanniye I 
Yeyo Soobshchnikami” (Reparations for Damages Caused by Hitlerite Germany and Her 
Satellites), in Voina I Rabochi Klass, No. 10 (October 15, 1948), p. 10. 
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requisitioning of manpower. However, Soviet exponents argue that the 
extent of the crimes committed by the Germans has had no precedent in 
history. Also the Hitlerite bandits trampled upon international law and 
forcibly deported to Germany millions of peaceful citizens from the occupied 
countries, particularly from the conquered regions of the Soviet Union, and 
compelled them to produce weapons for the struggle against their own coun- 
try. Hence the Soviets have been promulgating their concept of justice in 
so far as retribution is concerned and they have thus expounded the principle 
of ‘payment in kind.” Translating this principle into practice, the Soviet 
Government has already set up the machinery whereby Germans will be 
made to take part in repairing the railroads, bridges, cities, and factories 
which they destroyed during the war. Clearly the question of reparations 
to be exacted from Germany is interwoven with the task and ability of keeping 
and insuring an enduring peace. 

Professor Tarle and other Soviet academicians argue that they realize full 
well that there is only one way really to render Germany harmless and that is 
to weaken Prussia, which has always played the part of robber chieftain and 
which organized and led the rest of Germany inrapine. And Prussia, again, 
can be weakened in only one way namely by tearing from its clutches those 
dismembered parts of Poland which have so long suffered an indignity at the 
hands of generation after generation of Prussian butchers from Frederick II 
to Bismarck and from Bismarck to Hitler and which notwithstanding every- 
thing remained Polish.” 

It is worthy of note also that neither the United States nor Great Britain 
will necessarily depend on deliveries in kind for the restoration of their na- 
tional economy; hence these two countries might have their reparation claims 
satisfied partly by the transfer to them of the foreign investments of the 
aggressor countries, whereas the countries which have suffered from aggres- 
sion to a far greater degree will be in dire need of movable property of all 
kinds: machine tools, industrial machines, railways, tools, locomotives and 
cars, motor vehicles, ships and steamboats, livestock, coal, metals, seed, and 
other agricultural products. 


Jurisdiction Over Master-War Criminals 


Consistent with their general foreign policy, proponents of Soviet Russia’s 
treatment of war criminals have repeatedly stated that they will not be 
guided by sacrosanct legal technicalities in punishing Axis master war crimi- 
nals of their own accord. Fearing that the Governments of Great Britain 
and the United States will be entirely too lenient with Axis war criminals, 
they have not participated in the United Nations War Crimes Commission 
sitting in London. Their fears have evidently been somewhat justified by 
current events. To illustrate: Sir Cecil Hurst, Vice President of the Perma- 


* Professor Eyvgeni Tarle, in Obshchee Sobranie Academii Nauuk S.S.S.R. (General As- 
sembly of the Academy of Science), September 25-30, 1943, Moscow, 1944, pp. 183-192. 
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nent Court of International Justice, resigned as Chairman of the United 
Nations War Crimes Commission on January 4, 1945. Obviously there was 
something more than coincidence in the parallel dismissal of Herbert C. 
Pell, American member of the Commission. Although the circumstances 
surrounding these two resignations have not yet been made public, it is rea- 
sonably correct to assume that politics have again taken precedence over 
abstract justice. Evidently the British and United States Governments 
failed to reach an agreement upon a comprehensive judicial procedure 
affecting the treatment of war criminals. 

One of Soviet Russia’s eminent contemporary jurists has compiled his- 
toric precedents of German atrocities covering the period from the Franco- 
Prussian war of 1870 to the first World War. He elucidates the conception 
of international crime itself, convincingly criticizing the definitions hitherto 
suggested in foreign literature (by Pell, Selden, and others), and defines inter- 
national crime as ‘infringements of the principles of international inter- 
course.” Analyzing existing international agreements, such as the Hague 
Convention of 1907 and the Geneva Convention of 1929, the author shows 
that it is now not only juridically possible, but even obligatory, to make those 
who violate the laws and customs of war answerable before the law. 

Professor Trainin argues that a state should bear political responsibility 
for international crime whereas criminal responsibility must lie with the 
natural persons guilty of the crimes committed. While recognizing the un- 
questioned moral and material responsibility of the German people for the 
wrongdoings of the Hitlerite gang, the author believes at the same time that 
this responsibility cannot be determined by the usual methods of criminal 
law. ‘‘It is necessary to determine realistically and concretely what groups 
and persons should be deemed the inspirers, organizers, accomplices, or 
perpetrators of the Hitlerite crimes and who should bear, in this connection, 
criminal responsibility.” * Hitler and his clique are the organizers and 
instigators of the crimes in general and at the same time perpetrators of 
international crimes such as aggression and violation of treaties. In addi- 
tion to Hitler and his ministers, this group of criminals includes also the 
leaders of the Nazi party, the German military command, and the local 
representatives of the Hitlerite Government. 

As spokesmen of the Soviet Extraordinary State Committee on War 
Crimes, Professors Trainin and Korovin contend that the United Nations 
War Crimes Commission sitting in London is bogged down on the distant 
approaches to the questions of tribunal and punishment. So far the Com- 
mission has produced seven lists of war criminals and the natural question 


% Professor Alexander N. Trainin, ‘“Ugolovnaya Otvetstvennost Gitlerovtzev” (Crimi- 
nal Responsibility of the Hitlerites), 1944 (Institute of Law, Academy of Sciences of the 
U.S.S.R., published under the editorship of Academician A. Y. Vyshinsky; at present, 
Andrei Y. Vyshinsky is Vice Commissar for Foreign Affairs); see comprehensive review of 
this work by the present writer in American Bar Association Journal for July, 1945. 
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to the Allies is: How much time will be required to transfer the criminals 
from the lists to the trial court? ‘‘Justice is slow in coming; justice is 
moving with brakes on.”’ 

The Soviets also argue that the fascist higher-ups, the ruling Hitlerite 
clique, had also their special ‘‘social base’? . . . they were supported by 
the powerfui German financial and industrial concerns. The Hitlerite 
Government by a series of measures coéperated in the concentration of en- 
terprises and capital and in raising up in the country numerous industrial 
and financial ‘‘fuehrers.’’ For example, by the law of May 15, 1933, sepa- 
rate enterprises were forced to join cartels. In accordance with the law of 
April 30, 1937, joint-stock companies with a capital up to 100,000 marks 
were subject to liquidation and thenceforth only companies with a capital 
of not less than 500,000 marks were permitted. 

On the basis of the data of 1935, there were in Germany 7,840 companies 
with a capital of 19.6 billion marks, and of this capital 4 billion marks were 
controlled by 15 of the largest concerns (the Farben Industrie, Krupp and 
others), and 6.7 billion marks by 56 other concerns. During the last few 
years the concentration of monopolistic organizations in Germany has cer- 
tainly been carried out on a still greater scale. Powerful financial and 
industrial magnates have appeared. Their political positions were clear: 
they were the owners for whom the Fascist Government machine worked 
zealously. What was their role from the point of view of criminal law? “ 

As far as the jurisdiction of all of the Hitlerite crimes is concerned, Soviet 
exponents of international law postulate their arguments on the basis of the 
declaration signed by President Roosevelt, Marshal Stalin, and Prime Min- 
ister Churchill on November 2, 1943, specifying “‘territorial”’ jurisdiction 
for the crimes perpetrated by the Germans on the occupied territories, such 
cases to be tried at the place they were committed, and ‘“‘real’’, jurisdiction 
for the crimes perpetrated on German territory or on the high seas, such 
cases to be tried by the courts of the states whose citizens suffered from the 
crimes. Concerning Hitler and his closest associates it was held that ‘‘ Their 
crimes are sO enormous and indisputable that they do not require any spe- 
cific investigation or legal procedure.” In view of this joint declaration, 
the fate of Hitler and his clique was to be decided by a political verdict of 
the governments of the victor democratic powers. 

Another contemporary Soviet jurist advances the argument that the 
honor of the initiative of propounding the problem of the criminal responsi- 
bility of international criminals belongs to Russian juridical thought. As 
far back as the nineteenth century Professor F. F. Martens, a well-known 
Russian authority on international law, advocated the necessity of the es- 
tablishment of individual sanctions for the transgression of the laws and 
customs of war. He then argued that a person guilty of violation of the 
customs of war, taken prisoner by the enemy, must not be regarded as a 

* Trainin, as cited, pp. 85-86. 
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prisoner of war but should be subject to court martial as a criminal. Thus 
the principle of continuity is beginning to receive serious recognition. 

Professor Korovin contends that Soviet jurisprudence continues to work 
on this problem which is of utmost importance for the return to normal 
international relations. For the first time in the history of mankind, he 
suggests, a theoretical idea is becoming a stern and imminent reality. The 
organized struggle against international crimes and the prompt and effective 
punishment of international criminals are now to become an essential ele- 
ment of the international organization of a stable peace and security.* 

In further elucidation of this thought, Professor Trainin argues also that 
military discipline is the foundation of any army, ‘‘but it is not always a 
question of military discipline alone. To order women and children to be 
burnt or innocent people to be poisoned in gas-wagons has really nothing 
to do with military orders, but is instigation to commit a crime for which 
both the instigators and the perpetrators should be held fully responsible.” 
Such was also the view of the German Supreme Court in Ditmar’s case in 
1921 and a similar standpoint was adopted by the German Military-Criminal 
Code of October 15, 1940, Article 4 of which says that subordinates carrying 
out illegal orders are liable ‘‘if they know that their superior’s orders were 
an ordinary or military crime or misdemeanour.” Accordingly a fascist 
bandit dressed in a military uniform can in no way justify himself by pre- 
tending that while committing his crimes he acted on orders given to him by 
another bandit of higher rank. 

Moreover, both jurists—Professors Trainin and Korovin—contend that 
this is a libel on jurisprudence. Since when and under what laws is a bandit 
who dons the uniform of a police official immune from criminal prosecution? 
All this so-called jurisprudence is a poorly concealed attempt to protect the 
war criminals from the law, from justice and from punishment.* They 
are equally derisive in their criticism of existing laws affecting extradition 
of criminals. These obsolete laws of extradition might offer refuge to thou- 
sands of Hitlerite criminals. 


German Monopolies and International Cartels 


One of the most important problems for future peace is the creation of 
political and economic conditions guaranteeing against any possible renewal 
of German aggression. The oft-repeated Soviet view is that this can be 
achieved by way of reconstructing the economic system of Germany which 
will make it impossible for the military and economic structure of German 
imperialism, established by German monopolies with the help of interna- 
tional cartels, to be revived in the post-war period. 


% Professor Eyvgeni Korovin, “K Voprosu Ob Ugolovnoi Otvetstvennosti Gitlerovtzev” 
(Concerning the Question of Criminal Responsibility of the Hitlerites) in Voina I Rabochit 
Klass, No. 17 (September 1, 1944). ; 

% Professor A. N. Trainin, “Strategiya Miloserdiya’’ (The Strategy of Clemency) in 
Voina I Rabochit Klass, No. 19 (October 1, 1944). 
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Soviet writers, radio commentators, and political observers argue reveal- 
ingly that during the first World War voices were heard in the camp of the 
then anti-German coalition warning against the danger of “‘ coalition pacifica- 
tion” of Germany after the war. ‘They also recall that the inter-parliamen- 
tary conference of the countries of the Entente which was held in April, 
1916, for the purpose of discussing post-war economic problems expressed its 
unanimous desire for the establishment of an ‘‘economic entente.”’ ‘These 
plans, which aimed at the economic disarmament of Germany, were opposed 
by other projects belonging to some business circles in England, which were 
closely connected with the German monopolies. They were in favor of un- 
limited freedom of trade with Germany.” *” 

To substantiate this view Soviet spokesmen cite many statements made 
by leading American businessmen and political leaders, including the thesis 
recently expounded by former President Herbert Hoover and corresponding 
leading spokesmen in Great Britain, to the effect that these ‘‘voices are in 
favor, openly or disguised,” of the preservation of German monopolies and 
ipso facto are in favor of preserving the military and economic structure of 
Germany. Moreover, authoritative Soviet political economists have re- 
peatedly made their position clear; namely, that the champions of interna- 
tional monopolies and cartels cannot imagine an economic and political 
equilibrium in Europe without the existence of German monopolies and 
cartels. In accordance with their plans the reéstablishment of free trade 
after the war must first of all mean freedom for the making of new cartel 
agreements with German monopolists. In this respect the British White 
Paper on Employment Policy regarding the post-war organization of English 
industry published in the beginning of January 1944 is characteristic of the 
British trend of thought. This plan recommends a speedy abolition of gov- 
ernment control over industry, complete return to the principles of free 
trade, and reéstablishment of all pre-war connections of British industry; 
hence also the connections with German cartels. 

Therefore the Soviets make bold to state that if the United Nations do not 
reach an agreement regarding the question of the liquidation of German 
monopolies, Germany will once more become the chief center for interna- 
tional cartels as she was prior to this war. 

Soviet spokesmen were equally apprehensive about the prospect of World 
War III and the reluctance on the part of powerful circles in the United 
States and in Great Britain to eradicate German economic imperialism via 
the cartel system root and branch. In their weekly summaries on interna- 
tional themes beamed to North America and to their domestic audiences 
Soviet radio commentators continually remind their listeners that the 

* Konstantin Hofman, “O Nekotorikh Planakh Spaseniya Germanskikh Monopoli” 
(Concerning Some Plans for the Salvation of German Monopolies), in Krasnaya Zvezda, 


October 11, 1944. Krasnaya Zvezda (Red Star) is the official organ of the State Com- 


0 um of Defense; it is not circulated generally, but is destined for Red Army officers 
and men. 
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Farben-Industrie chemical trust, Krupp Iron Works, and other German 
monopolies, in addition to their numerous branch enterprises abroad, have 
been establishing new ones in various so-called neutral countries, i.e., Argen- 
tina, Spain, Portugal, Switzerland, and Sweden. Their owners are citizens 
of this or that neutral country but their real masters are in Berlin, Cologne, 
and Frankfort. German monopolists are paying particular attention to the 
preservation and development of their operating bases in Latin American 
countries. To further substantiate this view the Soviets contend that in 
addition to the variegated economic penetration Germany meddled in 
political and in other domestic affairs of Latin American countries through 
its commercial channels. Thus in the field of international trade prior to the 
war between Germany and the United States the Germans occupied a 
prominent place in the sale of industrial equipment, agricultural implements, 
electrical equipment, and metal manufactures. Important coffee planta- 
tions in Brazil, Mexico, Venezuela, Ecuador, and Colombia, cotton and sugar 
plantations in Peru, large steel foundries in Chile, oil wells in Argentina, 
Colombia, and Mexico belonged to and were controlled by Germans. In the 
same way, Germans were and still are the owners of copper mines in Brazil 
and of breweries and hotels in many Latin American countries, while they 
played an important role in the medical supply trade of Peru.® 

Thus the Soviet thesis is the indubitable fact that the United Nations’ 
victory will not be complete after the military defeat of Hitlerite Germany 
unless and until Germany’s economic disarmament is carried out expedi- 
tiously and effective measures are taken against German monopolies and 
cartels.* 


The Soviet Union’s Withdrawal from the Chicago Civil Aviation Conference 


The sudden Soviet withdrawal from participation in the International 
Civil Aviation Conference which opened in Chicago on November 1, 1944, 
boded ill to the efforts in behalf of international collaboration for an enduring 
peace. The Soviet Home Service issued a brief broadcast on October 29 
stating that the ‘‘Soviets will not attend the Chicago Aviation Conference 
because Portugal, Spain, and Switzerland have been invited to attend this 
conference.” 

Shortly thereafter, on the same day, the official Soviet news agency issued 
the following supplementary statement: ‘“‘ TASS is authorized to state that in 
view of the fact that countries like Switzerland, Portugal, and Spain have 
also been invited to the Chicago conference, countries that for many years 


#8 F, Glebovskii, ‘‘Gitlerovskaya Agentoora V Latinskoi Amerika” (Hitlerite Agents in 
Latin America), in Voina I Rabochit Klass, No. 16 (August 15, 1944). 

*See present writer's “Legal and Economic Factors Affecting Soviet Russia’s Foreign 
Policy,” in American Political Science Review, Vol. 38 (1944), at pp. 656, 876. 

% Eastern European Weekly Survey (Federal Communicetions Commission), No. 21 
(November 8, 1944). 
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have conducted a pro-Fascist policy hostile to the Soviet Union, the repre- 
sentatives of the Soviet Union will not take part in this conference.” 

It is to be noted that the six Soviet delegates, including high officers of the 
Soviet Air Force, were en route to the conference and reached Winnipeg on 
October 27, but were at once recalled to Moscow. Moreover, a list of the 
Governments and Authorities to whom invitations to attend this conference 
had been issued was published in the Department of State Bulletin for Septem- 
ber 17, 1944, and included also the three countries to whose presence Soviet 
Russia objected; namely, Portugal, Spain, and Switzerland. 

For a week no corroborative information emanating from Soviet Russia 
was received that might elucidate the circumstances surrounding Russia’s 
sudden withdrawal from participation in the International Civil Aviation 
Conference. However, in its issue of November 5, 1944, Pravda justified the 
Soviet Government’s withdrawal by pointing out the analogous situation in 
the case of Finland, which ‘‘ always appeared in the role of ‘an old democratic 
country’, but this did not prevent her from becoming one of Hitler’s most 
eager satellites. Likewise, a democratic reputation did not prevent Switzer- 
land from conducting a pro-Fascist and hostile policy against the Soviet 
Union for many years.” 

The first definitive explanation of Soviet Russia’s sudden withdrawal from 
the Civil Aviation Conference in Chicago was made in the form of an edi- 
torial which was also broadcast by the Soviet European Service in English on 
November 11. The statement follows: 

On October 13 the Soviet Telegraph Agency TASS published a 
statement to the effect that the Soviet Union would not attend the 
international conference on problems of civil aviation which was meet- 
ing in Chicago November 1. In view of the fact that invitations had 
also been sent to Switzerland, Portugal, and Spain, that is, to countries 
with which the Soviet Union does not have diplomatic relations, and 
which for many years have been pursuing a pro-Fascist policy opposed 
to the Soviet Union. One can readily see that this statement is a clear 


and unambiguous explanation of the weighty grounds which prompted 
the Soviet Union to refuse to participate in the conference.*® 


This editorial commented also on other editorials which had appeared in 
The New York Times and The Washington Post apropos Soviet Russia’s sud- 
den withdrawal from the conference. The editorial further stated that their 
assertions were 


plainly at loggerheads with the truth. When the Soviet Union was 
notified of the conference in Chicago, all that was known was that 
neutral countries would participate—but the exact neutral countries 
were not named. 

_ It goes without saying that there could be no objection to participa- 
tion in the conference of such neutral countries as Sweden or Turkey. 
Not until October 24, or practically at the last moment, was it known 
that Spain, Portugal, and Switzerland—in other words, countries 


40 Voina I Rabochit Klass, No. 21 (November 1, 1944). 
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which still do not have diplomatic relations with the Soviet Union— 
obviously reflecting their pro-Fascist policy—had also been invited 
to the conference. 

It turned out that some neutral countries invited to the conference 
were such as had been maintaining diplomatic relations all along with 
Hitlerite Germany right up to the present—which had been on un- 
failingly good terms with Germany’s satellites and which had not seen 
fit to establish normal relations with the USSR. No wonder then the 
Soviet Government is loathe to have anything to do with the govern- 
ments of countries who have all along been pursuing a pro-Fascist 
policy hostile to the Soviet Union. Well, then, there is cause for 
rejoicing. The Chicago Conference may have lost the participation 
of the Soviet Union; but then it gained the addition of three such 
important countries as these. 

Far-sighted observers, however, take a different view. In a broad- 
east on October 30, a United States radio commentator came to the 
conclusion that it would be much more important for Russia to be 
present at the conference than Spain, Portugal, and Switzerland. Per- 
haps this conclusion will receive wider support after the Chicago 
Conference if not at the conference itself. 

The Soviets further contend that political questions are uppermost in the 
development of international air transport after the war. It is obvious that 
questions connected with the post-war air policy of the leading countries are 
an integral part of all questions relating to post-war world organization. In 
fact, months preceding the opening of the Civil Aviation Conference in Chi- 
cago, authoritative Soviet writers had stated their point of view in Russia's 
leading political-economic journals.*! Post-war development of interna- 
tional air transport will depend on the international political situation. The 
remarkable progress of the aircraft industry during the war as well as the 
technical achievements in aircraft construction and performance have opened 
up great possibilities for the post-war development of all types of civil avia- 
tion. The Soviets further contend that the British Government regards air 
transport as its “‘chosen instrument,”’ apparently intending to put aviation 
in a privileged position similar to that heretofore enjoyed by the British 
merchant marine. 

During the war the United States has gained much experience in the con- 
struction of transport planes and has strengthened its position in the sphere 
of air communications, the more so since it has encountered no serious com- 
petition from other countries. Both British and American air circles an- 
ticipate a serious rivalry in post-war air transport and international air 
routes. Likewise the question of the creation of an international air center 
and that of the rights of the smaller countries in such a center are arousing 
much interest. The Americans are in favor of an international organization 
with limited rights—whereas the British want a world organization, contro! 
ling the distribution of air routes. 

“1 Colonel M. Tolchenov, “ Poslevoyenneye Probleme Grazhdanskoi Aviatzi” (Post-Ws 
Problems of Civil Aviation) in Voina I Rabochit Klass, No. 11 (November 1, 1943). 
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As in the case of international monetary arrangements Soviet observers 
have been following trends and public discussion bearing on international air 
transport problems after the war both in the United States and Great 
Britain. 

Accordingly, they have summarized for Soviet students and government 
officials American and British analyses bearing on ‘‘freedom of the air,” and 
“spheres of influence’’ in the light of the respective business interests in each 
country. Since the Soviet Government exercises a complete monopoly on 
foreign trade, including aviation and air transport, they are not so vitally 
interested in these subjects. Therefore, the Soviets are merely active ob- 
servers of the ‘‘schemes that are being developed for the internationalization 
of all air routes, or, at least the airports and bases. On the other hand, some 
believe that each country should be allowed to organize its own inland air 
routes as well as controlling of air cargoes passing over it. Much attention 
is being devoted to post-war rivalry in the field of air transport.” ” Soviet 
writers are aware of the trends that governments of all countries will give 
much support to civil aviation; that powerful air concerns which have made 
their appearance in the course of the last few years are exercising a tremen- 
dous influence on the machinery of the state; and that a large army of various 
air experts will be available after the war. And, consistent with their pre- 
viously expounded arguments, the Soviets contend that of great influence on 
the development of aviation will be the foreign political and strategic inter- 
ests of the leading countries.“ 

Undoubtedly there were other significant factors that prompted Soviet 
Russia’s dramatic withdrawal from the Chicago Civil Aviation Conference. 
Similarly, the All-Union Chamber of Commerce in Moscow did not send 
delegates to the International Business Conference held in Rye, New York, 
November 10-18, 1944. Since the Soviet Government exercises a complete 
monopoly of foreign trade, has no investments in foreign countries; and since 
there is practically no private enterprise within the USSR, the Soviet Gov- 
ernment did not deem it propitious to send a delegation. Unlike the Civil 
Aviation Conference, Mikhail M. Gousev of the Amtorg Trading Corpora- 
tion of New York was accredited as an observer at the Rye International 
Business Conference.“ 


The Atlantic Charter as a Legal Instrument 


As promulgated by President Roosevelt and Prime Minister Churchill on 


“V. Cheprakov, “ Mezhdunarodnei Vozdushnei Transport Posle Voiny”’ (International 
Air Transport After the War) in Mirovoye Khozaisivo I Mirovaya Politika, No. 6 (June, 
1944), pp. 49-60. 

* Editorial Note, “O Konferentzii V Chicago I O Sovietskom Soyuze” (Concerning the 
— in Chieago and the Soviet Union), in Voina I Rabochii Klass, No. 20, November 

“In addition to Mr. Gousev, Amtorg was also represented by four advisers: I. V. Agapov, 
B. Gourin, D. Mailov and Bella Solasko. 
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August 14, 1941, the eight points of the Atlantic Charter were intended to 
become the common principles of the United Nations on which they had 
hoped to base a better future for the world.“ This document was a joint 
declaration broadcast to the world by the two Heads of State and was sub- 
sequently solemnly subscribed to in a formal United Nations Declaration 
signed by 26 nations in Washington on January 1, 1942. Since then, 11 
more nations have affixed their signatures to this document. The Atlantic 
Charter was further explicitly accepted as a basis of the peace settlements in 
the Anglo-Russian Treaty of Mutual Assistance signed in London, May 26, 
1942. The Charter was also reaffirmed in the Joint Four Nation Declara- 
tion issued by the United States, Great Britain, Soviet Russia, and China in 
Moscow on November 1, 1943. Thus these formal diplomatic instruments 
have unquestionably given the Charter the status of recognized international 
law and of a bona fide legal instrument. 

Yet Soviet spokesmen assert that the Atlantic Charter and the Moscow 
Declaration of Foreign Ministers of October 30, 1943, are not sufficiently 
precise instruments for settling the complicated problems of war and peace. 
To be sure, their apprehensions were expressed months preceding the 
Crimea Conference. One of Soviet Russia’s leading observers questioned 
whether it was wise to adhere in all cases to the principle of unconditional 
surrender first proclaimed by President Roosevelt and Prime Minister 
Churchill at their Conference in Casablanca in January, 1943, and which was 
later incorporated in the Moscow Declaration. 

To substantiate this view Professor Shtein cites the fact that the Soviet 
Union thought it best not to ask for unconditional surrender in its negotia- 
tions with Finland. The willingness to forego a demand for unconditional 
surrender on other Hitlerite satellite states might tend to unite the anti- 
Fascist and democratic forces in those countries so that they could take their 
land out of the war on Adolf Hit!er’s side and join the active struggle on the 
side of the United Nations. 

Current events have demonstrated that this view was not an expression of 
an individual writer. On the contrary: It has been translated into action on 
four successive occasions, i.e., the armistices concluded by the Soviet Union 
in behalf of the United Nations with Rumania on September 12, 1944, with 
Finland on September 19, 1944, with Bulgaria on October 28, 1944, and with 
Hungary on January 20, 1945. This writer makes bold to suggest that the 
leaders of the movement in England who claim the Atlantic Charter bans 
any territorial changes affecting the German state 


are the same people who a while back were for the policy of former 
Prime Minister Neville Chamberlain and were grouped around the 
renowned Cliveden clique. ‘They are the ones who shout now that 4 
dismemberment of German territory in favor of any other governments 
cannot morally be approved. It is permissible to remind ourselves 


“ War Documents (Department of State Publication 2162), 1944. 
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that the moral doubts of these persons were never aroused at a time 
when Chamberlain assisted in the dismemberment of Czechoslovakia 
in favor of Germany at the Munich Conference. These same people 
assisted the conquerors’ pretensions of the so-called Polish Government 
toward territories in the Ukraine and White Russia.“ 


Since these statements were written many events of epoch-making sig- 
nificance have occurred that might cause Soviet spokesmen to modify some- 
what their attitude toward the Atlantic Charter. In fact, Marshal Stalin 
afixed his signature in behalf of the USSR to the Crimea Conference Decla- 
ration which, in turn, gave the Atlantic Charter uncontestable legal status 
in these terms: 


By this declaration we reaffirm our faith in the principles of the 
Atlantic Charter, our pledge in the Declaration by the United Nations 
and our determination to build, in coéperation with other peace-loving 
nations, world order under law, dedicated to peace, security, freedom 
and the general well-being of all mankind.*? 


This trend of thought has also been voiced by Marshal Stalin on several 
recent occasions.“ It is hoped, therefore, that an effective modus vivendi 
will be formulated at San Francisco with a view to galvanizing into action 
the principles enunciated in the Atlantic Charter. 


The Soviet Union’s Paramount Interest in the Far East 


The U.S.S.R. offered a non-aggression pact to Japan first in December, 
1931, after the outbreak of war in Manchuria. From the very beginning the 
Soviets had let it be known where their sympathies lay in regard to Chinese 
independence and the outcome of the war in the Far East. 

The Neutrality Pact between the U.S.S.R. and Japan, signed in Moscow 
on April 18, 1941, by Yosuke Matsuoka and Yoshitsugu Tatekawa, and 
Vyacheslov Molotov, provided in Article II that: ‘‘Should one of the con- 
tracting parties become the object of hostilities on the part of one or several 
third powers the other contracting party will observe neutrality throughout 
the duration of the conflict.”’ 

The Pact said nothing about a policy of friendship in case of war or even of 
refraining from aiding the enemy of the other party. In fact, the official 


“ Professor Boris Shtein, ‘‘O-b Atlanticheskoi Khartii” (Concerning the Atlantic Charter) 
in Voina I Rabochii Klass, No. 9 (May 1, 1944). 

The Crimea Conference in Department of State Bulletin, Vol. XII, No. 295 (February 
18, 1945), p. 215. 

6 Josef V. Stalin, ““O Velikoi Otchechestvennoi Voiny Sovetskogo Soyuza’”’ (Concerning 
the Great Patriotic War of the Soviet Union), 1944; and “(27th Anniversary of the October 
Socialist Revolution: Report of the Chairman of the State Committee of Defense,” given 
in Russian in Pravda, No. 268 (November 7, 1944). 

As of January 1945, the following were members of the powerful policy-making State 
Defense Committee: Josef V. Stalin, Vyacheslav M. Molotov, Lavrenti P. Beria, Gen. 
Nikolai Bulganin, Lazar M. Kaganovitch, Georgi N. Malenkov, Anastas I. Mikoyan, and 
Nikolai A. Vozncssensky. 
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comment was that ‘‘the conclusion of the treaty with Japan has not yet 
settled all the various problems of Soviet-Japanese relations but it opens the 
road to their settlement.” ” 

Moreover, throughout the war with Germany, the Soviet Union remained 
neutral with respect to Japan. The Soviets were thus able to devote their 
maximum energy to the Western Front while immobilizing large bodies of 
Japanese troops in Manchuria and in Korea. Now that Germany has been 
defeated the Soviets have already begun to make preparations for political 
and military offensives against the Japanese. For the Soviets can ill afford 
to be left out of the peace conference which will plan the future of the 
Orient. 

However, Soviet neutrality in the Far East has been of a different charac- 
ter from the generally accepted concept of neutrality. It was a neutrality 
in the narrow sense of the word. Moreover, several months after the Neu- 
trality Pact was concluded the Japanese Government protested to the 
Soviet Government against the shipment of American goods through Vladi- 
vostok. In turn, the Soviet Government protested against this “unfriendly 
act’”’ on the part of the Japanese Government. As a consequence of this 
diplomatic exchange between these two neutral powers the United States 
Maritime Commission decided in principle, on October 22, 1941, to discon- 
tinue the shipment of materials to the U.S.S.R. by way of the Pacific. Also, 
early in the fall of 1941 all water routes in the Vladivostok region were 
mined by the Soviets. 

Russo-Japanese relations have become all the more strained as a result of 
serious incidents which occurred on the Manchurian border, especially since 
December 7, 1941, when Japan attacked Pearl Harbor. Shortly thereafter, 
on February 26, 1942, the Soviet Government sequestered all Japanese 
holdings in Soviet territory and placed them under control of a Commissar 
for Alien Property. ‘The growing unfriendly relations between Soviet Rus- 
sia and Japan were conspicuously reflected in the Soviet press and radio. 
Thus on the occasion of the first anniversary of the Russo-Japanese neutral- 
ity agreement editorials in the Soviet press pointed out that political ex- 
pediences and military exigencies justified this treaty; but they were equally 
outspoken in stating: 


it is important that the Japanese military-fascist cliques, who are 
drunk with their military successes, should realize that all their prattle 
about a war of aggression in the North will harm Japan above all.*° 


The districts in the eastern part of the U.S.S.R., primarily the Far East 
and also the districts located in the country’s interior, are in a class by them- 
selves. They were singled out for special attention in the Third Five-Year 
Plan. Soviet spokesmen, press, and radio have continually reiterated the 


Isvestiya, April 15, 1941. Pravda, April 13, 1942. 


CURRENT VIEWS OF THE SOVIET UNION 481 


strategic significance of the Far East which made it particularly obvious that 
unless they achieve a comprehensive development of the principal economic 
centers of the country, they cannot safeguard their vital interests as a state. 
Accordingly, the Soviet Government has undertaken, and in a large measure 
carried out, a gigantic program of economic development in Siberia. They 
left no stones unturned in order that the Far East might produce locally all 
its requirements in fuel and, as far as possible, metal, machinery, cement, 
lumber, building materials, foodstuffs, and completely meet its own require- 
ments in potatoes and other vegetables. All of the economic and industrial 
developments of this area are in consonance with the principle promulgated 
by the People’s Commissar for Foreign Affairs, Vyacheslav M. Molotov, who 
stated on March 14, 1939, that ‘“‘ We regard the Far Eastern Territory as a 
mighty outpost of Soviet power in the East which must be strengthened in 
every way.’” 5 

In addition the fisheries of Kamchatka, the Sea of Okhotsk, and the Gulf 
of Tartary play an important part in the food supply not only of the Far 
Eastern Region but of the Soviet Union as a whole. 

Of equal significance is the Soviet Union’s abiding interest in other areas in 
the Far East. Since 1924 Outer Mongolia has been, to all intents and pur- 
poses, a dependency of the U.S.S.R. This phenomenon is evidenced by the 
Treaty of Mutual Assistance between the U.S.S.R. and the Mongolian Peo- 
ple’s Republic of March 12, 1936. Similarly, Sinkiang (Chinese Turkestan) 
has been under Soviet influence during the period 1920-1942. Following the 
German onslaught on the U.S.S.R. in June, 1941, the Sinkiang area fell 
under the “‘sphere of influence” of the Chinese Government in Chungking. 
Since the middle of 1944, when the German armies were driven from Russian 
soil, the Soviet Government has again begun to exert its powerful influence 
in Sinkiang. Consequently difficulties or skirmishes between or on the 
Sinkiang-Outer Mongolia frontier are likewise a source of trouble between 
China and the Soviet Union. 

Soviet spokesmen and publicists have made it abundantly clear that their 
abiding and far-reaching interest in the Far East will be implemented by a 
dynamic unilateral course of action different from that pursued in Europe. 
The present civil war in Sinkiang, precipitated by the competently led Tar- 
tars and Kazakhs, is but one manifestation of Soviet far-flung activities in 
the Far East: Outer Mongolia, Sinkiang, Northern China (Yenan), Man- 
churia, Korea, and Tibet. Soviet expansionism in the Far East has always 
been a basic continuance core of U.S.S.R. foreign policy. Clearly, after the 
defeat of Japan, costs entailed in further prosecution of Soviet expansionism 
in the Far East will be greatly reduced and the gains to be derived therefrom 


" The Land of Socialism Today and Tomorrow (Reports and Speeches at the Eighteenth 


— of the Communist Party of the Soviet Union, March 10-21, 1939), Moscow, 
39, p. 135. 
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infinitely increased, whereas the costs entailed in the Sovietization of South- 
eastern Europe are enormous in proportion to the expected gains to be 
derived therefrom. Moreover, the Stalin regime is better equipped for a 
far-reaching expansionism in the Far East than in Europe politically, eco. 
nomically, psychologically, and geographically. 

It should be noted that the Soviet Government did not participate in the 
Cairo Conference of December 1, 1943. Hence the Stalin regime is not a 
signatory to the Cairo statement wherein the Governments of China, United 
States, and Great Britain declared: ‘‘ Mindful of the enslavement of the peo- 
ple of Korea, are determined that in due course Korea shall become free and 
independent.” 

The traditional feud between Marshal Josef V. Stalin and Generalissimo 
Chiang Kai-shek has had deleterious effects on the prosecution of the war 
against Japan. This feud is a reflection of the deeply-embedded divergent 
national interests which had been, and in all probability will continue to be, 
a deterrent factor in the projected unification of China. Should this 
‘“‘breach”’ continue unabated it will cause the United States grave embar- 
rassment. American military strategy in the Far East might have to un- 
dergo a radical shift and change commensurate with Soviet interests and its 
course of action in the Far East. Obviously the American-Chinese-Soviet 
problem will become progressively more complex as time marches on. 


Conclusions: Can the United Nations Survive Victory 
and Effect a Durable Alliance? 


What are the safeguards against disunity among the Great Powers then- 
selves? In answering these protentous questions the quintessence of Soviet 
current thinking appears to be motivated by the belief that the area of dis- 
agreement between the two major capitalist countries—Great Britain and 
the United States—is wider than that between the Soviet Union and the 
United States. Curiously enough, divergencies between Great Britain and 
the United States were conspicuously brought into the open at the Hot 
Springs Food Conference, Bretton Woods, Dumbarton Oaks, and at the 
Chicago Aviation Conference and the Rye Business Conference. In the 
light of these and other extenuating circumstances authoritative Soviet 


5 War Documents (Department of State Publication 2162), Washington, 1944, p. 26. 

8 Kh. Eidus, “Ostavka Todzho I Polozheniye V Yaponii” (Tojo’s Resignation and the 
Situation in Japan), in Mirovoye Khozaistvo i Mirovoya Politika, No. 9 (September, 194+); 
V. Maslennikov, “Na Vosmom Godu Osvoboditelnoi Voiny” (The Eighth Year of the War 
of Liberation in China), in Mirovoye Khozaistvo i Mirovoya Politika, No. 10-11 (October 
November, 1944); B. Grigeriev, ‘“Kitai Na Vosmom Godu Voiny” (China in the Eighth 
Year of War), in Bolshevik, No. 17-18 (September 1944); I. A. Alexandrov, “‘K Polozheniyu 
V Kitaye”’ (About the Situation in China), in Voina i Rabochii Klass, No. 14 (July 16, 
1944); V. Avarin, Kitai Na Nyneshnem Etape Voiny (China in the Present Phase of the 
War, in Voina i Rabochii Klass, No. 23, December 1, 1944). 
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spokesmen are in unison in promulgating their thesis; namely, that the 
Atlantic Charter, the Moscow and Teheran Declarations, the Dumbarton 
Oaks and Bretton Woods Proposals, and the Crimea Declaration are sig- 
nificant milestones in the concerted efforts in behalf of international security 
and lasting peace. However, these instrumentalities in and of themselves 
will not prevent resurgence of a disguised Fascism nor peremptory use of 
force; they must be implemented by effective machinery to translate these 
“agreements” into action. 

For no peace treaty can insure lasting peace in Europe unless effective 
measures are taken for the economic, military and political disarmament of 
Germany. Nor is this all. Economic disarmament cannot be effective 
unless it is applied to the German economy as a whole; hence all German in- 
dustry must be either liquidated or controlled. It is the Soviet Govern- 
ment’s current fiscal policy to remain a planned economy country. There- 
fore, Russia intends to preserve her all-embracing government monopoly of 
foreign trade. Of necessity parallel Soviet foreign economic policies will 
probably be practiced in bordering countries liberated by the Red Army. 
Consequently political rather than commercial problems will be given 
preferential consideration during the period of economic reconstruction and 
industrial development. 

Barring unforeseen events, the present Soviet Government will not be 
prone to sacrifice basic Soviet principles and policies in its eagerness to re- 
construct the devastated areas within the shortest possible time. The 


problems of post-war reconstruction and of the measures being taken by the 
Soviet Government to meet them will continue at an accelerated rate but the 
present Soviet leaders appear not to be disposed to deviate from their basic 
objectives: 


a. To establish the U.S.S.R. as the greatest planetary economic and 
political power supported by the most effective land armies; 
hence their glorification of Nov. 19th as Artillery Day. 

b. To effect a collectivized system of society and reduce the area for 
free enterprise and free competition to their minimum, com- 
mensurate with prevailing social and economic conditions in each 
country affected. 

ce. To continue its rigid governmental control of foreign trade of all the 
16 Soviet Union Republics and eventually of the countries that 
have recently been liberated by the Red Army, especially within 
their newly established security zones. 

d. To reconstruct the heavy industry in the Ukraine and to expand the 
vast establishments of heavy industry in Soviet Central Asia and 
in the Soviet Far East; each area to be economically and militarily 
self-sufficient. 

e. The building of a large Red Fleet has been, and continues to be, 
one of the Soviet Government’s preferential projects. Russia’s 
urge to the sea has always been blocked by the British Navy 
and diplomacy. Soviet foreign policy has always been directed 
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toward obtaining outlets to the Mediterranean Sea and the Indian 
Ocean as well as control of the outlet from the Baltic Sea into the 
Atlantic Ocean. 

f. To eradicate illiteracy and to increase the standard of living of the 
Soviet people will remain basic cores in the shaping of Soviet 
domestic and foreign policy. 

g. To receive recognition and deference not only as a great political 
power but also as a great creator of economic wealth, being self- 
sufficient in practically all strategic raw materials within its own 
frontiers. 

h. To establish national ‘‘security zones”’ in Europe and the Far East 
on land and sea frontiers; to strengthen Sovietism within the 
boundaries of the U.S.8.R. and expand the same into each security 
zone area, aS commensurate with prevailing political, psycho- 
logical, social, and economic conditions. 


Moreover, contemporary Soviet spokesmen have made it abundantly 
clear that they must take destiny into their own hands, particularly in view 
of their skepticism concerning the British Foreign Office. They are willing 
to participate in an international organization of security consistent with and 
in the interest of the Soviet Union’s basic policies and provided the Govern- 
ments of the United States and Great Britain assent to the Kremlin’s prof- 
fered course of action in establishing security zones in Southeastern Europe 
and in the Middle East, especially in Iran and via the Straits. The govern- 
ment crisis in Iran, precipitated by the Soviets, of December, 1944,*4 and the 
Kremlin’s announcement on March 20, 1945, requesting revision of the 
Montreux Convention of July 20, 1936, clearly indicate positive trends of 
Soviet penetration into the Mediterranean area and the Near East.* 

In addition, the Stalin Regime is not yet convinced that the British For- 
eign Office and the American State Department are sincerely interested in 
establishing an effective collective security system. 

This appears to be the primary reason that prompts the Soviet leaders to 
strengthen their national security by organizing a cordon cordial of small 
nations. The states within these security zones should be endowed with 
governments that will be definitely friendly to the Soviet Union and, what is 
more important, will be inclined to far-reaching economic and social reform 
that eventually will lead toward a collectivist system of society in Europe 
and in the Far East. 

Eminent Soviet writers have also given credence to the suggestion that the 
best way to safety lies in collaboration, rather than in isolation. But bitter 
experience has taught the Soviets the lessons of history; major powers caused 
and made World Wars I and II; hence major powers can create conditions 
to prevent wars and enforce peace and vice versa. Moreover, political fac- 


6 “Soviet-Iranian Oil Controversy” in Eastern European Weekly Survey (Foreign Broad- 
cast Intelligence Service), No. 21 (November 8, 1944), pp. 17-18. 

%& The Montreux Convention gave Turkey the right to fortify and control the Straits for 
twenty years. See text of this treaty in League of Nations Treaty Series, Vol. 173, p. 213. 
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tors are determining factors in contemporary world affairs. Therefore the 
really vital problem is how to dissipate deeply embedded cross-currents of 
suspicion and to develop between and among the major powers a disposition 
to consult and to agree, thus effectuating the purposes of the projected 
United Nations Charter. 


*L. Gatovskii, ‘“O Roli Politicheskikh Faktorov v Voiny” (Concerning the Roles of 
Political Factors in War), Moscow, Ogiz, 1944. For an earlier summary of Soviet views on 
collective security, see Charles Prince, ““‘The U.S.S.R. and International Organizations,’ in 
this JOURNAL, Vol. 36 (1942), pp. 425-445. 
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THE DISPOSITION OF ENEMY DEPENDENT AREAS 


By ANNETTE BAKER Fox 


Institute of International Studies, Yale University 


If a defeated Japan is to be “‘pared back to her volcanic core,’’ China will 
be a prime beneficiary. The Cairo Declaration promised to return to her 
Formosa, the Pescadores, and Manchuria. But what of those parts of the 
Japanese colonial empire which were not Chinese? Some other arrange- 
ments must be made for Korea and the Japanese mandated islands. — Liqui- 
dation of Italy’s African empire raises similar questions. 

What is the range of possibilities? At one extreme is immediate and 
complete independence, possible in the case of Korea. At the other extreme 
is outright annexation by one of the powers, as might be advisable in the 
case of the Japanese mandated islands and the African colonies. In be- 
tween, the following alternatives are available for any of these possessions: 

1. A mandatory state might govern the area subject to supervision by 
the equivalent of the Permanent Mandates Commission, as was done in 
Tanganyika, New Guinea, and formerly in Iraq.! 

2. Two or more states might jointly control the area either directly or 


through a multi-national commission, as was done in the New Hebrides and 


formerly in Albania.? 
3. An agency of a general international organization might administer 
the area, as was the case in the Saar before the plebiscite.’ 


1 For discussions of the mandate system see Quincy Wright, Mandates Under the League of 
Nations, Chicago: University of Chicago Press; 1930; Aaron M. Margalith, The International 
Mandates, Baltimore: The Johns Hopkins Press; 1980; Norman Bentwich, The Mandates 
System, London: Longmans; 1930; John A. Decker, Labor Problems in the Pacific Mandates, 
New York: Institute of Pacific Relations; 1940; Emanuel Moresco, Colonial Questions and 
Peace, Paris: International Institute of Intellectual Coéperation; 1939. 

2 For general discussions of joint control see L. Oppenheim, Jnternational Law, 2 vols., Lon- 
don: Longmans; 1937 (5th ed., by Lauterpacht); Norman L. Hill, International Administra 
tion, New York: McGraw-Hill; 1931; Raymond Leslie Buell, nternational Relations, New 
York: Holt; 1925; M. F. Lindley, The Acquisition and Government of Backward Territory 
International Law, London: Longmans; 1926; Royal Institute of International Affairs, 7) 
Colonial Problem, London: Royal Institute of International Affairs; 1937. A more detailed 
discussion of some examples may be found in Francis B. Sayre, Experiments in International 
Administration, New York: Harper; 1919. 

? Some kind of international supervision over a native administration is often proposed for 
areas like Korea, and superficially this might appear to be a fourth alternative. However, 
if this supervision is not confined to moral persuasion but also includes the power to make 
and execute important decisions, it becomes either a type of joint control or internations! 
administration. This is equally true in the case of proposed regional commissions for back- 
ward areas, 
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The adequacy of any suggested solution may be judged by the following 
tests. (1) Will it avoid the creation of a power vacuum useful to some 
future aggressor and thereby jeopardize the security of the victors or 
promote a conflict among them? (2) Will it preserve the respect of the 
smalier states and of world opinion in general? The solution must not 
disregard the Atlantic Charter’s promises regarding self-government, non- 
aggrandizement, and equal access to natural resources. (3) Will it protect 
and promote the interests of the native population? 

Judged in relation to these goals, certain proposals for the disposition of 
ex-enemy possessions lack feasibility. Thus immediate and complete inde- 
pendence for Korea, as for other areas under consideration, would fail to 
meet the first test. Neither could the United States assume unqualified 
possession of the Japanese mandated islands without causing an uproar 
about violating the Atlantic Charter. Nor would Italy—even if she were 
permitted to retain her colonies—possess the economic power to meet the 
test regarding native welfare. 

Following the First World War the Allies adopted the mandate system 
to dispose of colonial territories in conditions like those under consideration. 
Thus they sought to avoid the evil reputation of victors who profit by the 
spoils of war while shunning the risks of joint control.4 The latter objective 
was more nearly achieved, since the desire for colonial dependencies was 
sufficiently strong to restrict the powers of the Permanent Mandates Com- 
mission to the mildest form of supervision. Even the legal obligations 
embodied in Article 22 of the League Covenant were met only approxi- 
mately. Nevertheless it has been possible for a Class A Mandate to obtain 
its independence as promised. Furthermore, administration of many of the 
mandates was favorable to the native inhabitants, the Japanese mandated 
islands being a notorious exception. However, the failures with respect 
to particular mandates were so glaring and the achievements fell so short 
of the proponents’ expectations, that disillusionment with the entire system 
now prevails. Therefore other forms of international control are again 
being considered as preferable alternatives to the mandate system.® 

Some writers reject out of hand any form of joint control with the simple 
assertion that such schemes have not been successful in the past. Those 
who approve of this alternative often overlook the implications of joint 
control. Ample historical evidence is nevertheless available to indicate 


‘David Hunter Miller, The Drafting of the Covenant, New York: G. P. Putnam; 1928; 
Pitman B. Potter, “Origin of the System of Mandates Under the League of Nations,” in 
American Political Science Review, Vol. XVI (1922), pp. 563-83; G. L. Beer, African Questions 
at the Paris Peace Conference, New York: Macmillan; 1923; Edward M. House and Charles 
Seymour, What Really Happened at Paris, New York: Scribner; 1921; Robert Lansing, The 
Peace Negotiations, Boston: Houghton Mifflin; 1921; Jan C. Smuts, “The League of 
Nations, A Practical Suggestion,” reprinted in David Hunter Miller, work cited, Vol. II, 
pp. 23-60. 

*A further evaluation of the mandate system will appear in the concluding section. 
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the defects inherent in joint control arrangements and the conditions under 
which this type of government is most likely to succeed. Judgments 
concerning the third alternative—administration by an agency of a general 
international organization—must remain tentative for lack of experience. 
It will be further considered, however, after a closer examination of joint 
governments as they have existed in the past. 

The ensuing observations are based on a study of joint control as it was 
exercised in the historic cases of condominium in Schleswig-Holstein (Prus- 
sia and Austria, 1864-66), Samoa (Great Britain, the United States, and 
Germany, 1889-1900),7 the New Hebrides (Great Britain and France, 
1906- ),§ and the Anglo-Egyptian Sudan (1889- );* in the joint pro- 
tectorate of Tangier (Great Britain, France, Spain, Portugal, Belgium, the 


6 A selected bibliography includes Lawrence D. Steefel, The Schleswig-Holstein Question, 
Cambridge: Harvard University Press; 1932; Edouard Simon, The Emperor William and His 
Reign, London: Remington and Co.; 1888; James Wycliffe Headlam, Bismarck and the 
Foundation of the German Empire, New York: Putnam; 1899; Great Britain, Foreign Office, 
Schleswig-Holstein (Handbooks Prepared Under the Direction of the Historical Section of the 
Foreign Office, No. 35), London: H. M. Stationery Office; 1920; Sarah Wambaugh, A Mono- 
graph on Plebiscites, New York: Oxford University Press; 1920; and R. B. Mowat, A History 
of European Diplomacy, 1815-1914, London: Edward Arnold & Co.; 1922. 

7 Robert Louis Stevenson, A Foot Note to History, New York: Scribner; 1892; R. M. 
Watson, History of Samoa, Wellington, N. Z.: Whitcombe and Tombs; 1918; Felix M. 
Keesing, Modern Samoa, London: Allen and Unwin; 1934; Guy H. Scholefield, The Pacific, Its 
Past and Future, London: John Murray; 1919; Mary E. Townsend, The Rise and Fall of 
Germany’s Colonial Empire, New York: Macmillan; 1930; the same, Origins of Modern Ger- 
man Colonialism, New York: Columbia University Press; 1921; George H. Ryden, The 
Foreign Policy of the United States in Relation to Samoa, New Haven: Yale University Press; 
1933; Henry C. Ide, “Our Interest in Samoa,” in The North American Review, Vol. CLXV 
(1897), pp. 155-73; and John George Leigh, “‘The Samoan Crisis and Its Causes,” in The 
Fortnightly Review, No. 389 (1899), pp. 723-34. 

8 Great Britain, Foreign Office, New Hebrides (Handbooks Prepared Under the Direction of 
the Historical Section of the Foreign Office, No. 147), London: H. M. Stationery Office; 1920; 
Philippe Grignon-Dumoulin, Le Condominium et la Mise en Valeur des Nouvelles Hebrides, 
Paris: Les Presses Universitaires de France, 1928; Tom Harrisson, Savage Civilisation, London: 
Gollancz; 1937; Great Britain, Colonial Office, New Hebrides, 1938, London: H. M. Sta- 
tionery Office; 1940; Cambridge History of the British Empire, Vol. VII, Part 11: New Zealand, 
New York: Macmillan; 1933; George Brown, “The Trouble in the New Hebrides,” in The 
Contemporary Review, Vol. CV (1914), pp. 526-32; and John H. Harris, “The New Hebrides 
Experiment,” in The Nineteenth Century, Vol. LX XV (1914), pp. 932-38. 

* The Earl of Cromer, Modern Egypt, New York: Macmillan; 1908; Vernon A. O’ Rourke, 
The Juristic Status of Egypt and the Sudan, Baltimore: The Johns Hopkins Press; 1935; 
Great Britain, Foreign Office, Anglo-Egyptian Sudan (Handbooks Prepared Under the 
Direction of the Historical Section of the Foreign Office, No. 98), London: H. M. Stationery 
Office; 1920; Percy F. Martin, The Sudan in Evolution, London: Constable; 1921; Abbas 
Hilmi II, The Anglo-Egyptian Settlement, London: Allen and Unwin; 1930; Hans Koha, 
A History of Nationalism in the East, New York: Harcourt, Brace; 1929; Royal Institute 
of International Affairs, Great Britain and Egypt, 1914-1936, London: Royal Institute 
of International Affairs; 1936; Yacoub Pasha Artin, England in the Sudan (London: 
Macmillan; 1911; Pierre Crabités, ‘‘Egypt, the Sudan and the Nile,” in Foreign Affairs, 
Vol. IIIT (1924-25), pp. 320-30. 
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Netherlands, and Italy, 1923-  );!® in Albania (1913-14)," the Saar (1919- 
34), and Leticia (1933-34), which were governed by international com- 
missions; and in Memel (1919-23), where the final authority was supposed 
to be the Conference of Ambassadors. Because the Saar and Leticia 


10Graham H. Stuart, The International City of Tangier, Stanford University: Stanford 
University Press; 1931; Walter B. Harris, France, Spain and the Rif, London: Edward 
Amold & Co.; 1927; M. Raphiel Durand, Le Probléme de Tanger, Aix-en-Provence: J. Brun; 
1926; F. H. Mellor, Morocco Awakes, London: Methuen; 1939; Charles E. Hobhouse, ‘‘The 
International Status of Tangier,” in Contemporary Review, Vol. CXLVIII (1935), pp. 156-63; 
John R. Tunis, “Tangier: A Test in Internationalism,” in Current History, Vol. XX XVII 
(1933), pp. 675-79; ‘Tangier, A Study in Internationalisation,”’ in The Round Table, Vol. X 
(1919-20), pp. 348-60; W. H. Crawfurd-Price, ‘‘Where East Meets West,” in Christian 
Science Monitor, Sept. 4, 1935; ‘‘Tangier: International Questionmark,”’ in New Statesman 
and Nation, Vol. XXIII (1942), p. 271; Charles G. Fenwick, ‘‘The International Status of 
Tangier,” this JournaL, Vol. XXIII (1929), pp. 140-43. 

uJ, Swire, Albania, The Rise of a Kingdom, London: Williams & Norgate; 1929; Wadham 
Peacock, Albania, The Foundling State of Europe, New York: Appleton; 1914; Edith Pier- 
pont Stickney, Southern Albania, 1912-1923, Stanford University: Stanford University Press; 
1926; The Memoirs of Ismail Kemal Bey, Sommerville Story, ed., London: Constable; 1920; 
M. Edith Durham, Twenty Years of Balkan Tangle, London: Allen & Unwin; 1920; Ernst 
Christian Helmreich, The Diplomacy of the Balkan Wars, 1912-1913, Cambridge: Harvard 
University Press; 1938; Nationalism and War in the Near East (By a Diplomatist), Lord 
Courtney, ed., Oxford: Oxford University Press; 1915; E. J. Dillon, “Foreign Affairs,”’ in 
Contemporary Review, Vol. CVI (1914), pp. 276-80; H. Charles Woods, ‘‘The Situation in 
Albania,” in Fortnightly Review, Vol. CI (1914), pp. 460-72. 

2B. T. Reynolds, The Saar and the Franco-German Problem, London: Edward Arnold and 
Co.; 1934; Sidney Osborne, The Saar Question, London: Allen and Unwin; 1923; Frank M. 
Russell, The International Government of the Saar, Berkeley: University of California Press; 
1934; Margaret Lambert, T’he Saar, London: Faber and Faber; 1934; Michael T. Florinsky, 
The Saar Struggle, New York: Macmillan; 1934; Robert Donald, A Danger Spot in Europe, 
London: Leonard Parsons; 1925; Theodore Balk, The Saar at First Hand, London: John 
Lane at the Bodley Head; 1934; Sarah Wambaugh, The Saar Plebiscite, Cambridge: Har- 
vard University Press; 1940; Charles H. Haskins and Robert H. Lord, Some Problems of the 
Peace Conference, Cambridge: Harvard University Press; 1920. 

® Manley O. Hudson, The Verdict of the League: Colombia and Peru at Leticia, Boston: 
World Peace Foundation; 1933; Alberto Ulloa, Posicién Internacional del Peru, Lima: 
Imprenta Torres Aguirre; 1941; Colombia, Ministry of Foreign Relations, El Conflicto de 
Leticia, Bogota: Imprenta Nacional; 1934; Henry Grattan Doyle, “Peace Efforts in South 
America,” in Current History, Vol. XX XVIII (1933), pp. 90-94; Lester H. Woolsey, “Leti- 
cia Dispute Between Colombia and Peru,” this JourNAL, Vol. XXIX (1935), pp. 94-99; 
David Y. Thomas, “The Settlement of the Leticia Dispute,” in The Southwestern Social 
Science Quarterly, Vol. XV (1934-1935), pp. 155-65; “The Seventieth Council and Three 
Disputes,” in Geneva, Vol. VI (1933), pp. 23-25; “The League and Latin America’s Quar- 
rels,” same, p. 46; “The League Council Faces Trouble in Three Continents,” same, Vol. 
— pp. 62-66; Y. M. Goblet, The Twilight of Treaties, London: G. Bell & Sons; 


“Thorsten Kalijarvi, The Memel Statute, London: Robert Hale; 1937; The Status of the 
Memel Territory, Doc. C.159.M.39, Geneva: League of Nations; 1924; Lithuanian In- 
formation Bureau, The Question of Memel, London: Eyre and Spottiswoode; 1924; Ian F. 
D. Morrow and L. M. Sieveking, The Peace Settlement in the German Polish Borderlands, 
London: Oxford University Press; 1936; Jacob Robinson, Kommentar der Konvention Uber 
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governments were responsible to the League of Nations these cases have 
been called international administration, and they are important variations 
from the more common types of government by more than a single state." 
In all these examples the sharing of authority is juridical. The division of 
political influence rarely conforms to the division of legal authority. 


DEFECTS IN JOINT CONTROL 


Administrative inefficiency can be readily demonstrated in any operating 
government, and this is especially easy in the case of areas under joint 
control. However, the experience with shared administration should be 
judged in the light of the purposes motivating adoption of such plans. 

Joint control arrangements have characteristically been compromises, 
resolving disputes where agreement was impossible on the basis of any of 
the more obvious solutions. Joint control has been used in the past to 
prevent war by ‘‘tiding over’ an impossible situation until the conflict 
dissolved or agreement was reached on some other solution (for example, in 
Memel and in Samoa). Similar to this was its use to establish a provisional 
government until the fate of the area could be decided (the Saar, Albania, 
and Leticia). It has also been tried in order to avoid the regrettable 
consequences of dividing up an international plum (Albania and Schleswig- 
Holstein). Certain states have sought through forms of joint control to 
obscure a particular power situation; thus they would deny their rivals an 
opportunity for expressing alarm over schemes for territorial aggrandize- 
ment (Sudan, Tangier, and Schleswig-Holstein). Most ambitious was the 
expectation that shared control would diminish the risks of war by eliminat- 
ing rivalry among the great powers (Albania, Samoa, and Tangier). States 
have also agreed upon joint administration in order to prevent a rival from 
obtaining full control over a mutually desired area (Tangier, New Hebrides, 
and Leticia). Similarly, states have hindered one of their number from 

annexing a portion of a weak neighboring state (the Saar). In colonial 
regions especially states have chosen joint control for territory without 
intrinsic value but which they did not wish to see in the hands of a con- 
petitor (New Hebrides and Samoa). Great Britain has accepted joint 
control to appease junior members of the British Commonwealth more 
insistent than she on outright annexation (New Hebrides). Josef Kunz 


Das Memelgebiet, Kaunas: Spaudos Fondas; 1934; Albrecht Rogge, Die Verfassung 4é 
Memelgebietes, Berlin: Deutsche Rundschau; 1928; Robert Donald, The Polish Corridor and 
the Consequences, London: Thornton Butterworth; no date; John A. Gade, “The Meme! 
Controversy,” in Foreign Affairs, Vol. II (1923-24), pp. 410-20. 

16 Danzig between the two world wars was not an example of joint control. The High 
Commissioner representing the League of Nations was the guardian of the constitution, 
and Poland was responsible for the foreign relations of the Free City, but the government 
was in local hands. Cf. P. E. Corbett, “What Is the League of Nations?”, in British Year 
Book of International Law, 1924, pp. 119-48, at p. 141. 
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has described the condominium, the classical form of joint control, as a 
solution arrived at by states embarrassed for lack of a better plan.'® The 
Anglo-American agreement of 1939 establishing a condominium over Canton 
and Enderbury Islands illustrates the chief virtue of joint control—holding 
the future open until a better solution is possible. 

Since joint control schemes are always ‘second-best’ solutions reluctantly 
agreed upon for lack of anything better, it is scarcely surprising that they 
should develop serious defects, such as those now to be elaborated. 


Absence of Ultimate Authority 


With divided responsibility it has proved almost impossible to make a 
final adjustment of conflicting demands. The ten years of joint administra- 
tion in Samoa were marked by continual jurisdictional disputes among the 
condominium officers. However chaotic the consequences for general ad- 
ministration, none of the three states would abandon support for its own 
nationals or favored group in the event of a conflict. Without one final 
authority in Memel there was no definitive settlement of the Lithuanian 
claims that the government discriminated against her nationals. 

Both in Schleswig-Holstein and in the New Hebrides the problem created 
by the absence of a single final authority was supposed to be obviated by 
dividing the jurisdiction of the two condominium powers. In the first case, 
by the Gastein Convention of 1865, Austria took over Holstein and Prussia 
took Schleswig. This division simply solidified the opposing forces within 
the condominium, and the conflict ended in war. In the New Hebrides, 
each state retained jurisdiction over its own nationals. Reluctance of 
France and Great Britain to give up power to a joint authority resulted in 
a variety of inconveniences, injustices, and failures to execute the con- 
vention’s provisions.!7 

In the Saar, on the other hand, final authority lay in the League. Thus, 
when Saar coal miners struck during the Ruhr occupation and the French- 
dominated commission adopted repressive measures, the ensuing civil 
disturbances resulted in an inquiry by the League Council. Even there 
French influence was sufficiently strong to provide the basis for charges of 
whitewashing.!8 Nevertheless, as a result of the inquiry many abuses were 
corrected and in general relations between the population and its govern- 
ment were improved. 


“J. L. Kunz, Die Staatenverbindungen, Stuttgart: W. Kohlhammer; 1929, p. 280; Kunz 
called condominium a Verlegenheitsschépfung. 

"’ Lack of single ultimate authority has perpetuated disputes over the protection of native 
labor and land titles. The protocol of 1914, which was not ratified until 1922, made im- 
portant improvements, especially in juridical matters, which were designed to counteract 
the mutual paralysis engendered by this “pandemonium” system. 

_'* Reynolds, work cited, pp. 121-28; Lambert, work cited, pp. 126-29; Florinsky, work 
cited, pp. 40-44; Russell, work cited, pp. 209-26; Donald, A Danger Spot in Europe, pp. 57-62. 
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Secondary Positions of Inhabitants 


Contrary to the general belief that the native populations should fare 
better if delivered from control by one state, the welfare of the inhabitants 
has regularly been subordinated to the international position of the powers 
involved. In the case of Tangier, France and Spain were primarily in- 
terested in their Moroccan protectorates and wished exclusive control over 
as great an area as possible. Thus the international zone was artificially 
separated from its natural hinterland, and the boundaries were so restrictive 
as to prevent the possibility that Tangier could be in any way self-support- 
ing. Furthermore, the administrative machinery devised to satisfy the 
demands of all participating states for political and administrative influence 
was so elaborate and expensive that the inhabitants had to bear an eco- 
nomic burden out of all proportion to the governmental benefits they 
received. 

The powers insisted on Albanian autonomy solely for their own purposes, 
and her vital interests were sacrificed to preserve peace in Europe. They 
devised a governing commission of seven members, representing the six 
major powers and Albania, but agreement was obviously impossible because 
the members expressed irreconcilable national points of view. They did 
not even agree on the “‘viability”’ of the new state. Although a strong 
leader was needed to bring order and unity to Albania, the powers selected 
a weak, though well-meaning, prince who was acceptable to all only because 
he was likely to be ineffective. The manner in which they whittled down 
the new state’s frontiers clearly illustrated their indifference to Albanian 
welfare.” 

Both Samoa and the New Hebrides were only insignificant pawns in a 
larger political game. Their experience indicated that stability within the 
condominium was almost completely dependent on external factors having 
little or no relation to the immediate interests of the controlled area. Com- 
pared to backward areas in the Pacific which are under single control, 
colonial services in the New Hebrides have been very meager. Money and 
effort which could have been used constructively to raise the standard of 
living in these islands were wasted on costly and inefficient duplications in 
administration. The New Hebrides case also illustrates another danger 
where joint control has been adopted for an area of secondary importance 


19 As a result of the tugging and hauling among the contending powers, half of Albania 
was handed over to her hereditary Slav enemies, including a million Albanian inhabitants, 
the most fertile and productive territory, and all important communities except Scutari 
and Valona. Although an international boundary commission tried to settle the southern 
frontier on equitable, rather than political, lines, in the end the decision was based on 8 
diplomatic trade involving external considerations. Even then the Greeks failed to observe 
the line drawn. The result of these restricted boundary lines for the new-born country was 
economic ruin, starvation, and disorder. Swire, work cited, pp. 148-53, 163-72, 187-94, 
202-06; Stickney, work cited, pp. 21-50; Peacock, work cited, pp. 205-23. 
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in world politics. In their more immediate concern for the major issues, 
the states involved may either forget its existence or fear to upset a barely 
workable modus vivendi by making drastic changes in its statute. 


Financial Burden 


Areas under joint control have usually by the very nature of the problem 
been too small to form efficient economic units. Since the base for collecting 
governmental revenues is restricted, subventions from the joint powers are 
generally necessary, unless the states are willing to see government services 
fall below a decent level. The need for subsidies raises a host of problems, 
such as how to distribute the burden among the joint powers equitably and 
to arrange for each state’s responsibility in the budgeting process. Albania 
presented an extreme example of the pitfalls which might be encountered. 
When Austria and Italy sought to provide Prince Wilhelm with the funds 
required to establish and protect his government, the other powers in- 
terfered. They insisted upon an international arrangement to prevent 
the two states from exercising undue influence. Austria and Italy then 
advanced part of an agreed-upon loan. The other powers, which had been 
expected to subscribe larger portions later, never did so. The international 
commission, which was to control the funds, permitted only a nominal 
expenditure for the most important service, the gendarmerie. Meanwhile 
the prince squandered the money on useless ornaments, expecting more to 
be forthcoming. Although half the loan guaranteed by Italy and Austria 
was still due, Italy refused to authorize the commission to make further 
payments unless she obtained certain special concessions, which were denied. 
Austria also refused assistance, fearing this would alienate Italy. Thus 
bankruptcy hastened the downfall of the regime.” 


Lack of Suitable Administrative Personnel 


Recruiting officials who would place the interest of the governed ares 
above particular interests of their own states has been a perennial problem. 
Particularly difficult was the enticement of competent judicial officials to 
serve in areas of joint control. The special qualifications which were a 
prerequisite, such as knowledge of several languages and legal systems, plus 
the generally low level of the salaries enhanced this difficulty in Tangier as 
well as in Samoa, the New Hebrides, and the Saar. In areas under joint 
control extensive use of local personnel has usually been either impossible 
or unsatisfactory. Where the population is backward this is primarily an 
educational matter. In other areas of conflict, however, the local ad- 
ministrators may have the required skill and knowledge but lack the will to 
cooperate wholeheartedly with an international administration, as in the 


*°Swire, work cited, pp. 201 and 209; Woods, work cited, pp. 471-72; The Memoirs of 
Ismail Kemal Bey, pp. 286 and 382. 
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Saar. If they are given high places, as they were in Memel but not in 
the Saar, their presence may offend one of the contending states. Yet 
bringing in outside administrators has seldom been popular with the local 
population. 


Complex Machinery 


Dividing governmental power, especially where equality was demanded, 
has required machinery of great complexity. In the New Hebrides, for 
example, there was an exaggerated regard for the national prerogatives of 
both French and British. Although the area contained less than one 
thousand Europeans, few services were undertaken in common.”* Samoa 
presented a similar story of complicated machinery for a simple culture.” 
In Tangier the government threatened to collapse because it was so top- 
heavy. Three languages were spoken in the Assembly, three currencies 
circulated, and three separate postal systems were in operation. Changes 
necessitated by Italy’s adhesion to the condominium act increased the 
complications and overstaffing in the administration.** 


Competition for Dominance 


Joint control has characteristically provided an unstable regime because 
each co-sovereign continually competed with its partners for dominance and 
often deliberately sabotaged efforts to make the system succeed. The two 
years of condominium in Schleswig-Holstein were marked by endless al- 


tercations between Prussia and Austria, the chief point of contention being 
the succession to the ducal throne. Bismarck tried several expedients to 


21 There were three currencies, and the separate French and British police systems could 
be used jointly only in case of special emergency. Crowning an elaborate judicial system 
of native and national courts was a Joint Court, presided over by an appointee of Spain, 
while the legal procedure was a mixture of French and British practice. 

22 Superimposed on the tribal political organization of the Samoans was the office of the 
king, a totally artificial concept for Samoa. In addition there was a chief justice selected 
by a neutral state, and the capital was governed by a municipal council headed by a 
president selected in similar fashion. This administrative machinery provided a fagade 
behind which the consuls of the three states functioned in a seldom harmonious fashion as 
advisers and controllers. 

28 The following officials and agencies governed seventy thousand people: the Sultan’s 
representative, who was directly responsible for the administration of the natives; an 
International Legislative Assembly of twenty-six members representing the participating 
states, the Mohammedans, and the Jews; a Committee of Control formed by the consuls 
de carriére of the signatories of the Act of Algeciras (actually they dwindled to seven); an 
Administrator; and three Assistant Administrators, of different nationalities. Finally 
there was a correspondingly elaborate judicial system. There were enough officials to 
govern a population ten times as large. 

24In Memel, on the other hand, the government was relatively simple. Few important 
alterations were made in the customary forms and there were no special provisions for 
Lithuanian representation. The government was overthrown when Lithuania seized the 
territory 
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push Austria out; the issue was finally solved by a war resulting in Prussian 
annexation of the whole area. 

Although the joint powers in Samoa were able, after much controversy, 
to decide on the original king, at his death the question of his successor 
divided them irreparably. During the native civil war which followed the 
constitutional choice of the new king, Germany supported the rebels. 
Condominium offices were overturned, and sailors from the warships of the 
three powers actively engaged in the warfare. When news of the conflict 
reached the powers they sent out an international commission to investigate. 
It recommended termination of the condominium, and Samoa was there- 
upon partitioned between Germany and the United States. Great Britain 
received ‘‘compensation”’ elsewhere. 

During the short period Albania was under the joint control of six powers 
Italy and Austria were the main competitors. Here too the selection of the 
ruling prince proved the divisive question. The Italian government feared 
that the sovereign chosen by the powers would favor Austria, and it there- 
fore supported Prince Wilhelm’s chief rival, even féting him after his ex- 
pulsion from Albania as a traitor. Later the Italian government supported 
another group of insurgents because it desired to establish prestige among 
them as a counterweight to the Austrian partisans.” 

Class competition often intensified national rivalry for dominance over 
a jointly controlled area. In the Saar French manufacturers contended 
with a German working class population; in the Sudan it was Egyptian 
cotton growers versus British textile manufacturers; in Tangier it was the 
French commercial interests against the Spanish laboring class; in the New 
Hebrides it was the French plantation owners contending with British 
missionaries; and in Memel it was the German city-dwellers who struggled 
with rural Lithuanians. 


Dominance of One Power 


Advocates of joint control usually expected that it would disperse power 
which they did not wish concentrated in a single state. Sooner or later, 
however, one state has obtained the dominant position in the government, 
thus minimizing the anticipated benefits. From the very beginning Great 
Britain was the principal power in the Sudan. In administration there was 
often no distinction made between this condominium and a regular colonial 
possession. As changes were made in the administration, the British passed 
over certain subordinate powers, not to Egyptians, but to native Sudanese 
in a deliberate movement toward “devolution.” Furthermore, in the 
interest of native welfare, the condominium government severely restricted 
immigration from the densely populated country to the north which was 
supposed to be one of the joint powers. Actually the British feared that 


* Durham, work cited, pp. 264 and 268; Helmreich, work cited, p. 438; Swire, work cited, 
p. 198; Memoirs of Ismail Kemal Bey, p. 383. 
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unlimited immigration would admit Egyptian nationalists, who might 
threaten British supremacy through political agitation.” 

In Leticia Colombia wielded the greater power, because its legal position 
was recognized as much stronger than Peru’s.27. Colombian troops formed 
the international force, and Colombian officials regularly advised the inter- 
national commission in the performance of its functions. 

Because France was in a particularly strong political position following the 
First World War, it secured a predominant role in the international govern- 
ment of Tangier. Since the Shereefian Empire was a French protectorate, 
all powers granted by the Statute to the Sultan were in fact given to France. 
One-half the voting strength in the International Legislative Assembly was 
in the final analysis French. As the posts and telegraph system were 
Shereefian enterprises, they also were really French. In addition France 
was able to separate the customs administration from activities controlled 
by the international body and made it dependent on Moroccan customs 
administration. France also obtained undivided responsibility for diplo- 
matic respresentation of Tangier abroad. 

In the Saar government, as in Tangier, the French had paramount power, 
especially in the period prior to the appointment of a Canadian chairman 
of the commission in 1926. Although there was a French representative 
on the commission, no German was included, and for some years Germany 
was not even a member of the controlling authority, the League of Nations. 
The early French chairman, who was the actual executive, wielded great 
administrative power frankly in the interests of his own state.2® The 
majority of the early members were Francophiles. French control of the 
mines gave France additional economic power. The Treaty of Versailles 
provided for a customs union between the Saar Territory and France after 
five years. French troops were maintained in the territory until 1928. 
Frenchmen filled the highest official posts. Finally, although the treaty 
gave the function of diplomatic representation to the international com- 
mission, it lacked the facilities, and France therefore assumed this role 
as well. 

It is true that although one state usually became the paramount power 
in jointly controlled areas, its freedom was somewhat restricted by the 
partners in the scheme. The dubious advantage of placing obstacles in the 
way of effective administration by the power which will in any case become 
dominant should be balanced against the unquestionable advantage of 
efficient, harmonious, and constructive administration by a single state 
from the beginning. 

6 Royal Institute of International Affairs, Great Briiain and Egypt, p. 36. 

27 Peruvian nationals had forcibly seized the disputed area, thus bringing the contest 
to a head. 

28 Reynolds, work cited, p. 128; Lambert, work cited, pp. 92-95; Florinsky, work cited, 
p. 23; Russell, work cited, pp. 207-08. For a different view, cf. Wambaugh, The Saar 
Plebiscite, p. 78. 
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Suppose that to protect the interests of the native population a multi- 
national agency should govern an ex-enemy colony. The representative 
from one power may urge that the economy of the region demands the 
development of a particular type of industry, for which capital will be 
provided on some international basis. But another representative will 
charge that such a development would unfairly compete with its own in- 
dustry. At this point the conflict ceases to be merely a contest between 
two economic groups and becomes one between two nations. Or one 
representative may believe that no economic progress is possible unless 
agricultural enterprises are communally operated, which may run counter 
to another state’s belief in salvation through the private ownership and 
operation of small farms. Again, one state’s representative may demand 
that in line with the trust to develop self-government, native officials be 
made completely responsible for the administration of public health services 
or of the police. Another representative will declare this policy to be 
ruinous to the sanitation program which is to prepare natives for a more 
active economic and political life. A third will fear that outside interests 
will be rendered insecure because the local police are incompetent. And 
a fourth wil! protest that granting so much administrative autonomy in 
this area will have an unsettling effect on the adjacent colonies governed 
by his state. All these controversies are encountered in any colonial area, 
but when the government is centered in one state they seldom develop into 
international conflicts. Yet conflicts between states over the government 
of ex-enemy colonies are exactly what joint control is supposed to avoid. 


CONDITIONS FOR EFFECTIVE CONTROL 


The serious defects inhering in constitutional arrangements for sharing 
the governing power make clear why joint control is a ‘‘second-best”’ 
solution. If, nevertheless, there is no alternative, an understanding of how 
such schemes may be made to operate with optimum satisfaction is vitally 
necessary. Experience with joint control suggests a number of precepts 
which should be observed if an admittedly faulty system is to work more 
efficiently and create the least conflict. 

1. The period of joint control should be kept short. In the Saar the 
protracted fifteen-year international regime not only caused the normal 
parliamentary institutions to wither from disuse, but also generated a 
prolonged sense of insecurity owing to the uncertainty concerning the 
ultimate fate of the territory.2® Since both the British and the French for 
decades expected the New Hebrides condominium to dissolve in short 
order, more effort was expended on bringing the regime to an end than on 


* The Saar evidence might be regarded as an argument for a very long period of joint 
control in order to provide the confidence necessary to attract financial investment. How- 
ever, the disadvantages of shared administration are likely to make for an unstable regime 
regardless of length of tenure. 
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correcting defects. Although the two powers tinkered with the machinery 
occasionally, long periods elapsed before glaring mistakes were remedied, 
Part of the success of the Leticia government was due to the promptness 
with which a plan was formulated and put into execution, thus preventing 
further violence arising from uncertainty over the outcome. Meanwhile, 
the parties to the dispute understood the duration of the commission to 
depend on their speed in coming to agreement, which provided a motive for 
doing so as soon as possible. 

2. Sanctions should be adequate to uphold the authority of the govern- 
ment. After the European powers had agreed on the northern and southern 
boundaries of Albania they failed to exert sufficient force to compel the 
Serbs and Greeks to withdraw outside these lines. Once they placed Prince 
Wilhelm of Wied on the throne, they withheld the moral and material 
support necessary to enable him to keep order. Lithuania was permitted to 
keep her stolen control over Memel, because the Allies, already morally com- 
promised by their acquiescence in Poland’s seizure of Vilna, were not ready 
to back up their international rule by force. In fact Lithuania purposely 
chose the moment when France was fully engaged in occupying the Ruhr. 

3. Administrative officials should maintain their neutrality toward con- 
flicting local political interests. After the division of Schleswig-Holstein 
into two administrative spheres, Austria governed Holstein exactly as 
though it were held in trust for the prince she favored. In turn, Schleswig 
was ruled as if the Prussian king were the sole possessor of the territory, and 
the Prussian governor laid an iron hand on any who showed their devotion 
to Austria’s choice for prince. When Austria convoked the Estates and 
Prussia marched into Holstein to prohibit them from meeting, the regime 
collapsed. Similarly, the end of joint government in Albania was assured 
when Italy and Austria supported opposing national groups which were 
struggling for control of the country. Some writers suggest that officials 
for future joint control projects not be chosen from the interested great 
powers. The successful administration of Leticia by commissioners from 
the United States, Brazil, and Spain would support such proposals. 

4. Local disputes should be settled locally, before they acquire inter- 
national importance. The very organization of the Albanian commission 
facilitated the passage of the controversy over to the sphere of great-power 
politics. Each representative regularly acted according to the instructions 
of his own government, not according to his personal views as to what might 
be beneficial to Albania. If any member regarded a matter as having 
political importance it could not be decided until after reference to the 
home governments. In the Saar insignificant matters normally furnished 
the occasion for division along national lines although viewed objectively 
they involved no major conflict of interest. For Germany was sensitive 
to every opportunity to claim that a commission act adversely affected the 
German inhabitants. 
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5. Minorities should be sufficiently protected so that disruption of the 
existing order cannot be easily justified by claims of persecution. Lithuania 
rationalized the seizure of power in Memel by claiming that the German 
officials in the international government had suppressed the Lithuanian 
language and institutions. However, when the international commission 
in the Saar, recognizing its duty of neutrality respecting the coming plebi- 
scite, supported the right to free speech of the minority which was urging a 
vote against rejoining Germany, the majority regarded this action as dis- 
criminatory. 

6. Fiscal poiicies must not be unduly burdensome, nor should they appear 
to be patently inequitable to any of the participants. The British in the 
Sudan carefully avoided taxing the natives heavily, and thus they prevented 
much friction. But Egypt was required to make contributions to the 
government much larger than Britain, which aggravated Egyptian opposi- 
tion to the administration. Probably the major cause of dissatisfaction in 
Tangier was financial.*® Considerable opposition to the Saar government 
was created by fiscal policies favoring the French.*! 

7. The administrators should be intimately acquainted with the culture 
of the area and should not unnecessarily interfere with local customs. The 
European powers, ignorant and disdainful of Samoan practices, made 
arrangements for a Samoan king which were completely at variance with 
local customs. The result was ever-increasing native hostility toward the 
international regime. In Albania neither the ruling prince nor any of the 
governing commission except the Albanian representative knew or tried to 
learn the Albanian language and Albanian conventions. This ignorance 
led the prince to expose himself foolishly to his enemies.*2 On the other 
hand, the British carefully respected Moslem customs in the Sudan, and 
were rewarded in the First World War by the loyalty of the former Turkish 
vassal. 

8. Responsibility for the welfare of the inhabitants should be clearly 
assigned, and there should be some ready method by which the desires of 
the people can be registered with those in authority. Despite their urgent 
pleas, Tangier citizens were unrepresented at the international conferences 

* The lack of a broad tax base, high fixed charges on the administration which the Zone 
assumed involuntarily and which profited the neighboring French and Spanish protectorates, 
the high cost of the customs administration, which was under French Moroccan control, 
and the general overstaffing of the government all caused local hostility to the regime. 
Cf. Stuart, work cited, pp. 132-33 and 211-21; Tunis, work cited, pp. 676-77. 

* These included the customs union with France, the introduction of the franc, which 


created a tariff barrier against Germany, and the reduction of the tax on coal at the French- 
owned mines, which redistributed the tax burden to the disadvantage of the German 
inhabitants. 

“The governmental arrangement disregarded the tribal organization of the country, 
while ignorance of Albanian customs seriously handicapped the earnest Dutch gendarmerie 


officers in defending the government against the rebels, led by more sophisticated Balkan 
officers. 
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deciding their fate, nor were their interests certain to be represented in the 
International Legislative Assembly, because it was not elective. Further- 
more, this legislature had no jurisdiction over the Mohammedans and Jews, 
who were supposed to be under the authority of the Sultan, an arrangement 
which concealed French control.** In the Saar, except for local assembly 
elections, the inhabitants were disfranchised. The commission created a 
consultative assembly, but refused the political parties’ appeals to give it 
the powers of interpellation, initiative, presentation of grievances, and 
parliamentary immunity. Therefore the populace did not regard it seriously 
and consultation became an empty gesture. Under the Versailles Treaty 
the commission was the interpreter of its own powers, which did not add to 
the responsible character of the regime. The citizens could and frequently 
did petition the League through the commission whenever they believed 
they had a grievance. Furthermore, the commission maintained a high 
standard of administrative service. But for a highly civilized area it was 
a rootless government, producing a fine flower at the expense of democratic 
procedures. 

9. The area should be governed as a whole, although this does not neces- 
sarily rule out some functional division among the governing authorities. 
Division of administrative spheres along national lines, as in Schleswig- 
Holstein (where the partition was territorial) and in the New Hebrides 
(where it was made according to the nationality of the subjects) produced 
more friction than it avoided. In particular it aggravated the already 
unfortunate diffusion of responsibility inherent in joint control. 

10. Modifications in the governmental arrangements should be promptly 
made as experience dictates, especially because of the experimental char- 
acter of the regime. Despite a specific amending provision in the Berlin 
convention, the powers turned a deaf ear when Samoan residents, led by 
Robert Louis Stevenson, pleaded to have certain defects in the condominium 
administration remedied.** In contrast, the willingness of the co-sovereigns 
of Tangier to make important constitutional changes not long after 
the establishment of the international government helped preserve that 
regime. 

11. The joint control arrangement should include some accountability to 
a general international organization. This would tend to prevent the 
governing states from taking unjustified advantages of their position. 
Furthermore, it would give salutary publicity to decisions concerning the 
controlled area, lack of which helped to discredit the old-fashioned condo- 
minium. The only cases where a joint government terminated peacefully 
and constitutionally were the Saar and Leticia, where ultimate responsi- 
bility lay in the League of Nations. In most of the others the regime 
disintegrated in violence, while the rest continued on an uneasy basis. 


% Cf. Stuart, work cited, pp. 159 and 210; Harris, work cited, pp. 16-17. 
34 Ryden, work cited, pp. 532-33. 
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INTERNATIONAL GOVERNMENT 


Under certain conditions government by an agency of a general inter- 
national organization might eliminate the defects characterizing more direct 
forms of joint control, or at least minimize them. If the general inter- 
national organization develops as an authoritative and independent entity 
apart from the member states, and its agents are willing and able to govern 
free from pressure by interested powers, national competition for dominance 
culminating in one state’s supremacy could be avoided. Whether or not 
the general international organization could actually constitute a unified 
ultimate authority would depend upon how completely the power of partic- 
ular interested states was balanced by the power of the disinterested mem- 
bers. The nomination of the governing officials would be a critical point 
in determining a harmonious outcome. If it is conceivable that the great 
powers interested in the problem area would agree to government by 
representatives from disinterested states, the possibilities of international 
conflict over the administration would be greatly diminished. The Saar 
is the only important example of government by an agency of a general 
international organization. None of the conditions necessary to remove the 
disadvantages of joint control existed in that case. 

With respect to the safeguarding of native interests, international govern- 
ment might be at least as effective as administration by a single reputable 
state if the following circumstances were to prevail: (1) loyalty to a new 
international organization with great prestige could replace patriotism as 
a resource upon which to draw for conscientious officials laboring in alien 
and inhospitable lands; (2) the general international organization would 
have sufficient funds upon which to draw for conducting a positive program 
of social and economic development; (3) the general international organiza- 
tion would be sensitive to the pressure from enlightened groups in the 
advanced states, thus substituting this kind of democratic responsibility for 
that which operates through parliamentary institutions in colonial powers. 

It is significant that the inhabitants of many British colonies distrust any 
potential international administration more than their present admittedly 
faulty government. For they know where the responsibility for their wel- 
fare now lies. One ruling state is easier to deal with than several. Further- 
more, how can they be sure that all those participating in their government 
(in which they have little or no voice) will not combine against the interests 
of the colonial people? * 

The possible advantages of an untried international administration which 
may not prove responsive to public opinion would seem minor compared to 
administration by a state which is known to contain articulate and en- 
lightened groups concerned about backward peoples. If these groups can- 

* W. M. Macmillan, Democratise the Empire! A Policy for Colonial Change, London: 


Kegan Paul, Trench, Trubner & Co. ; 1941, pp. 49-50, and Lord Hailey, The Future of 
Colonial Peoples, Princeton: Princeton University Press; 1944, pp. 57-58. 
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not make themselves felt through the democratic processes of their own 
country, how can they hope to be influential as part of a very amorphous 
public served by a general international organization? 

CONCLUSIONS 

Because of the impossibility of annexation or independence for ex-enemy 
possessions, the unsatisfactory results of joint control, and the uncertain 
character of government by an agency of an international organization 
which does not yet exist, we come back to the mandate system, which was 
the considered solution of the peace-makers after the First World War. 
Critics declare that the Permanent Mandates Commission’s supervision 
was not sufficiently developed to be an effective check on the mandatories. 
However, if international supervision extends beyond fact-finding and 
moral persuasion it will become participation in the governmental process. 
Thus it will be converted into either joint control or international adminis- 
tration, depending upon the unity and influence of the general international 
organization. 

With increased powers of investigation and wider facilities for publicizing 
their findings the Permanent Mandates Commission could have been more 
effective in curbing undesirable features in the mandates administered by 
responsible states such as Australia and New Zealand. The major difficulty 
arose from the fact that some mandates were administered by the wrong 
states. A more careful appraisal of the qualifications of the candidates 
might have avoided the difficulties in the Marshalls, Marianas, and Caro- 
lines. Today a more fortunate choice is possible for this area. Both 
power and welfare considerations point to the desirability of the United 
States as the mandatory.* 

Although agreement regarding particular mandatories is quite conceivable 
for Italy’s African colonies, a mandate administration for Korea seems out 
of the question. None of the neighboring powers would be willing to see 
another become a mandatory, and the United States would decline any 
immediate responsibility. Beyond a military guarantee of Korean in- 
tegrity further formal intervention by the powers on a joint basis might 
cause as much conflict as it was intended to avoid. The dangers implicit in 
the Korean situation might only need a joint government to make them 
explicit. 

No ready-made solution is likely to fit an area of such great strategic 
importance as Korea. Perhaps here (as in many other backward areas 
the search for a single over-all organizational plan should be abandoned. 
By breaking the problem up into its parts a multiple approach is possible. 
Korea might be granted formal independence. To prevent a power vacuum 

36)n this case, at least, the mandate system would also have to be modified to permit 


the fortification of these islands for the use of at least one of the guardians of peace in the 
Pacific. 
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from inviting aggression, the great powers will have to agree on a joint 
military policy regarding Korea. No mechanism can force them to agree- 
ment, but without it the Korean problem cannot be solved. In addition, 
native welfare and the development of self-government could be safeguarded 
and promoted by a variety of international economic and social agencies. 
For example, the I.L.O. could assist in the regulation of labor conditions, 
and the services of an international investment fund or a development 
corporation could be enlisted for industrial expansion. Furthermore, Korea 
could be included in a regional organization which would combine collabora- 
tion with service and advice in raising living standards and improving gov- 
ernment administration for colonial and semi-colonial countries in that 
area. Thus international action could modify formal independence in 
practice by influencing the conduct of government at several points. 

The mandate system has been criticized as a disguised form of annexation 
by one state. We have seen that joint control usually ends in domination 
by one participant. Is there yet any evidence that international admin- 
istration may not merely cloak irresponsible control by one power? For 
the sake of security and the respect of world opinion let the decision be 
joint, but for the sake of the inhabitants let the government be controlled 
by a single responsible state held to account by a general international 
organization. 
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THE INTER-AMERICAN SYSTEM AND THE CONFERENCE 
OF CHAPULTEPEC 


By MANUEL S. CANYEs 


Chief of the Juridical Division, Pan-American Union 


The inter-American system, initiated in 1826 at Panama with the First 
Congress of American States called by Simén Bolivar, the Liberator, and 
definitely established in 1899 by the First International Conference of Amer- 
ican States at Washington, has experienced throughout its long history a 
sound, steady growth. Nosystem of international organization in the world 
can claim a similar record. In spite of great obstacles encountered at 
various times, the inter-American system has made continuous progress and 
has emerged with greater strength after passing through each of its many 
stages of gradual development. 

The key to this outstanding success is to be found primarily in the har- 
monious interplay of the following factors: first, the flexibility of the system, 
that is, its easy adaptation to changing circumstances, to new needs, new 
ideas, or new developments; and secondly, the spirit of friendly codperation 
which has always been the guiding principle in every field of inter-American 
relations. 

As a regular practice in the inter-American system, a step forward is 
usually taken when the requirements of the time make it advisable, and 
when the demand for action in a particular direction is general. If the 
measure is sufficiently important and in addition has the backing of the 
majority, its proposal always seems opportune and codéperation is auto- 
matic. On the other hand, if the proposal lacks both sufficient importance 
and support, it rarely goes beyond the status of a project. 

In accordance with this practice, projects which are presented at inter- 
American conferences but fail to merit general approval or support by the 
American governments, are referred, as a rule, to the Pan-American Union 
or to some other inter-American agency for further study and for submission 
to a subsequent conference, in the expectation that by that time they will, 
in their revised form, become generally acceptable. In this manner the will 
and the needs and the interests of the majority are respected, thereby avoid- 
ing the imposition of measures which the countries as a whole are not yet 
ready to adopt. 

In harmony with this procedure numerous and far-reaching advances have 
been made through the resolutions, declarations, and conventions adopted at 
inter-American conferences. These advances were nowhere so important 
and radical as at the Conference of Chapultepec. This is not surprising, ‘or 
at no other time in the history of the Pan-American movement were there 
more critical problems facing the American nations. 
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Many agreements adopted at this Conference were the direct result of 
new requirements in the Americas, of new conceptions of international 
organization in the light of recent experience and of the Dumbarton Oaks 
Proposals, as well as of new developments precipitated by the present world 
conflict. Others were merely a logical consequence of efforts made in former 
inter-American gatherings which had not been found practical or expedient 
before, but which at Mexico became generally recognized as essential to 
strengthen the Pan-American post-war organization and to make it more 
workable and useful. 

The Conference of Mexico, known officially by the name of Inter-American 
Conference on Problems of War and Peace, was held in the historic Chapultepec 
Castle in the capital city of our neighbor Republic from February 21 to 
March 8, 1945. Its purpose was to afford the American governments, 
through their respective delegations, an opportunity to consider jointly 
ways and means of intensifying their collaboration, to determine the par- 
ticipation of America in the future world organization, and to improve and 
strengthen the inter-American system as well as the economic solidarity of 
the hemisphere. 

It was a momentous meeting attended by large delegations composed of 
the most distinguished statesmen of the continent. Seventeen of the dele- 
gations were headed by the Ministers of Foreign Affairs of the respective 
countries. 

Among the most important resolutions adopted at the Conference, two 
stand out because they represent particularly far-reaching undertakings. 
The first relates to continental security, and the second to reorganization 
of the inter-American system. Both were the result of years of constant 
effort to insure the maintenance of peace and security in the continent and 
to strengthen the international organization of the Americas; both were the 
natural and logical development of currents of thought which had been 
gathering momentum in the course of recent years and reached a climax at 
Mexico City in 1945. 

An analysis of these two resolutions reveals interesting facts. 


CONTINENTAL SECURITY 


With reference to continental security, the Conference adopted Reso- 
lution VIII, entitled “Reeiprocal Assistance and American Solidarity.” 
This resolution, which was given the name of “Act of Chapultepec,’”’ em- 
bodies a most important and solemn agreement. It provides for consulta- 
tion by the American governments “‘in case acts of aggression occur or there 
are reasons to believe that an aggression is being prepared by any other State 
against the integrity or inviolability of the territory, or against the sover- 
eignty or political independence of an American State . . . in order to agree 
upon the measures it may be advisable to take.” 

The measures that the governments may take to meet threats or acts 
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of aggression include: “recall of chiefs of diplomatic missions; breaking of 
diplomatic relations; breaking of consular relations; breaking of postal, 
telegraphic, telephonic, radio-telephonic relations; interruption of economic, 
commercial and financial relations; use of armed force to prevent or repel 
aggression.”’ 

The Act of Chapultepec is divided into two parts. The first is in the form 
of a declaration which serves to give effect immediately and for the duration 
of the war to the principles and procedures set forth therein. The second 
part is cast in the form of a recommendation suggesting that, following the 
establishment of peace, the respective governments shall take the necessary 
steps to perfect and perpetuate the instrument through the conclusion of a 
treaty. The second part is intended to put into operation in peace time the 
principles and procedures stipulated in the Act in conformity with the con- 
stitutional processes of each Republic in order that the instrument may be 
in force at all times. 

Both the Declaration and the Recommendation constitute a regional 
arrangement which, as provided in the Act, must be consistent with the 
purposes and principles of the general international organization. 

When the Conference of Mexico was held there was a general idea of the 
purposes and principles ‘of the world organization because they had been 
provisionally formulated at Dumbarton Oaks. 

The Dumbarton Oaks Proposals provided that the settlement of local 
disputes through regional arrangements or agencies, either on the initiative 
of the states concerned or by reference from the Security Council, should be 
encouraged. However, it also provided that no enforcement action should 
be taken under regional arrangements or by regional agencies without the 
authorization of the Security Council. 

The latter provision made it clear that, while the utilization of regional 
enforcement measures was not precluded, the application of such measures 
would be subject in all cases to prior approval by the Security Council. In 
other words, only the Security Council would have power to authorize in all 
instances the form of enforcement action to be taken, whether under existing 
regional methods or under its own, making reference to the Security Council 
by the regional agency before such action could be: taken as a mandatory 
obligation. 

In view of the difficulty of reconciling the foregoing stipulations in the 
Dumbarton Oaks Proposals with the desire of the Latin American nations 
to keep the inter-American system autonomous, particularly the Act of 
Chapuitepec, the question of finding a definite form of integration of regional 
arrangements with the World Organization became one of the most difficult 
problems that faced the United Nations Conference at San Francisco. 

The Latin American nations were in agreement with the general principle 
that the integration and codrdination of regional arrangements with the 
world security organization is an imperative requirement if international 
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peace machinery is to be effective. As a matter of fact the Preamble of 
Resolution IX of the Conference of Mexico contains a clause stating specif- 
ically that ‘‘the inter-American system should maintain the closest relations 
with the proposed general international organization and assume the ap- 
propriate responsibilities in harmony with the principles and purposes of the 
general international organization.’’ There was a difference of opinion, 
however, among the American nations over the manner and degree in which 
such integration and coérdination should be effected, both with regard to the 
peaceful settlement of disputes and to peace enforcement procedures. 

With reference to the pacific settlement of disputes, the American nations 
have held consistently in the past that this is a continental responsibility. 
This view is based on the premise that a local conflict should be settled 
through the machinery available in the regional system, and until this 
machinery breaks down the conflict should not be the concern of the over-all 
world system, because until then it does not constitute a threat to interna- 
tional peace. International machinery should be set in motion only as a last 
resort. 

After four weeks of intensive debate and constant exchange of views in 
San Francisco, a formula was finally reached and presented to the Committee 
dealing with regional arrangements which was unanimously approved by the 
Committee and later by the Conference itself. 

The text of the formula as it has been incorporated in the Charter is as 
follows ?: 

CHAPTER VIII 
Section, A 


3. The parties to any dispute the continuance of which is likely to en- 
danger the maintenance of international peace and security should obli- 
gate themselves, first of all, to seek a solution by negotiation, mediation, 
conciliation, arbitration or judicial settlement, resort to regional agencies 
or arrangements, or other peaceful means of their own choice. The 
Security Council should call upon the parties to settle their dispute by 
such means. 


CHAPTER VIII 
Section B 
New Paragraph 12 
Nothing in this Charter impairs the inherent right of individual or 
collective self-defense if an armed attack occurs against a member state, 
until the Security Council has taken the measures necessary to maintain 
international peace and security. Measures taken in the exercise of 
this right of self-defense shall be immediately reported to the Security 
Council and shall not in any way affect the authority and responsibility 
of the Security Council under this Charter to take at any time such 
action as it may deem necessary in order to maintain or restore inter- 
national peace and security. 


‘Chapters, Sections, and Numbers correspond to those in the Dumbarton Oaks Pro- 
Posals. (See Arts. 33, 51, 52, 53, and 54 of the Charter). 
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CHAPTER VIII 
SECTION C 


1. Nothing in the Charter should preclude the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of the Organi- 
zation. The member states comprising such agencies or entering into 
such arrangements should make every effort to achieve peaceful settle- 
ment of local disputes through such agencies or arrangements before 
referring them to the Security Council. The Security Council should 
encourage the development of peaceful settlement of local disputes 
through such regional arrangements or by such regional agencies, 
either on the initiative of the States concerned or by reference from the 
Security Council. 

This paragraph in no way impairs the application of paragraphs 1 and 
2 of Section A of this Chapter.? 


The Director General of the Pan-American Union in a Report submitted 
to the Governing Board of the Union on the action of the San Francisco 
Conference with regard to regional arrangements, draws the following con- 
clusions from the principles embodied in the formula transcribed above: ' 


1. Upon Regional agencies or arrangements rests the primary re- 
sponsibility to seek a pacific settlement of disputes before they are 
referred to the Security Council. In fact, the Security Council is 
expected to encourage the solution of local disputes through regional 
arrangements or by regional agencies, either on the initiative of the 
States concerned or by reference from the Council. 

2. The foregoing provision, however, is subject to two limitations: 
(a) The Security Council may investigate any dispute, or any situation 
which may lead to international friction or give rise to a dispute; and 
(b) any State, whether member of the International Organization or 
not, may bring any such dispute or situation to the attention of the 
General Assembly or of the Security Council. The jurisdiction of the 
Council within these limitations, however, has been construed to extend 
only to the investigation of a question, and not to the replacement or 
duplication of the efforts of the regional agency in seeking a peaceful 
settlement. 

3. The right of any group of nations to enter into agreements for 
self-defense is recognized. Consequently, the Act of Chapultepec, or 
the treaty that may be concluded to convert this wartime measure into 
a peacetime agreement, is entirely in harmony with the World Charter. 


* The paragraphs referred to are as follows: 

1. The Security Council should be empowered to investigate any dispute, or any situa- 
tion which may lead to international friction or give rise to a dispute, in order to deter- 
mine whether its continuance is likely to endanger the maintenance of international 
peace and security. 2 

2. Any state, whether member of the Organization or not, may bring any such dispute 
or situation to the attention of the General Assembly or of the Security Council. 
(See Arts. 34 and 35 of the Charter). 

’See Report submitted to the Governing Board of the Pan-American Union by the Dr 
rector General, Congress and Conference Series No. 48. 
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4. Should any nation party to such a defense agreement be attacked, 
the other contracting States may carry out their obligations to join in 
its defense, as an emergency measure and until the Security Council 
has taken the measures necessary to maintain international peace 
and security. 

5. The Security Council retains the right to intervene directly when- 
ever it may deem it necessary in order to maintain or restore inter- 
national peace and security. Action by the Security Council, however, 
in connection with the investigation of a dispute or the use of force, 
may be prevented if one of the permanent members exercises its veto 
power. This veto power does not extend to discussion in the Council 
or to the preliminary phase of peaceful settlement. If a permanent 
member is a party to a dispute, such member must refrain from voting 
in any action of the Council directed towards peaceful settlement. In 
such a case the permanent member can only exercise its veto power with 
regard to the application of sanctions and enforcement measures 
directed against it. 


In order to give permanent force and effect to the Act of Chapultepec, 
adopted at Mexico as an emergency measure, and to have it conform with 
the provisions of the world charter, it will be necessary, as contemplated in 
the Act itself, to conclude a special treaty. 

In this respect the Secretary of State of the United States, Edward R. 
Stettinius, Jr., informed the Latin American delegates at San Francisco, 
on May 15, 1945, and again on May 28, in his world-wide radio address, that 
it was the intention of the Government of the United States to undertake 
in the near future the negotiation of a treaty with its American neighbors 
in order to put the Act of Chapultepec on a permanent basis, in harmony 
with the world charter. 

With further reference to the Act of Chapultepec, there is an additional 
point worth noting, because it marks a continental departure from an old 
established principle—the question of the application of sanctions. A 
system of sanctions has always been regarded as unnecessary in this hemi- 
sphere because of the pacific temperament of the peoples of America and 
because the settlement of differences through peaceful procedures has always 
been one of the cardinal principles of the inter-American system. 

Attempts have been made at different inter-American conferences to 
bring up the question of sanctions, but the matter has failed consistently 
to receive favorable consideration, and as a result no definite provision has 
been made for the application of coercive measures. The American nations 
until now had only gone as far as to provide for sanctions in a general or 
limited way. There are two instances in inter-American peace agreements 
where sanctions of this type are stipulated. The first is found in the Anti- 
War Treaty of Non-Aggression and Conciliation, signed at Rio de Janeiro 
in 1933. Article 3 of this Treaty provides: 


In case of noncompliance, by any state engaged in a dispute, with 
the obligations contained in the foregoing articles, the contracting 
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states undertake to make every effort for the maintenance of peace. 
To that end they will adopt in their character as neutrals a common 


and solidary attitude; they will exercise the political, juridical, or 


economic means authorized by international law; they will bring the 
influence of public opinion to bear, but will in no case resort to inter- 
vention, either diplomatic or armed; subject to the attitude that may 
be incumbent on them by virtue of other collective treaties to which 
such states are signatories. 

The second instance appears in the Convention to Coérdinate, Extend and 
Assure the Fulfillment of the Existing Treaties between the American states, 
signed at Buenos Aires in 1936, where the foregoing provision is reiterated. 

As recently as the Eighth International Conference of American States 
held at Lima in 1938, the establishment of sanctions was not regarded as 
“urgent . . . since the pacific and juridical relations which exist between 
the countries of America do not warrant them,” and the ‘procedure of 
consultation would be adequate to meet any eventuality.” 

The American republics, until the Conference of Mexico, had preferred 
to adopt a policy of continental responsibility for the maintenance of peace 
through the procedure of consultation. This procedure aimed at the solution 
of all disputes or conflicts by peaceful means short of diplomatic or armed 
intervention. 

The procedure of consultation established in Buenos Aires in 1936 and 
implemented at Lima in 1938 is one of the most progressive steps in the 
recent history of the inter-American movement. The practical application 
of this doctrine through the Meetings of Ministers of Foreign Affairs at 
Panama in 1939, Havana in 1940, and Rio de Janeiro in 1942, has enabled 
the American governments during the present emergency to adopt a common 
and solidary policy in the face of the grave problems which confronted them. 

At Mexico City this doctrine was further implemented by the adoption 
of the Act of Chapultepec. Until then the governments had provided only 
for consultation to agree on the measures which might be advisable to take 
to preserve the peace of the Hemisphere. As previously stated, the use of 
sanctions to insure peace had not been explicitely stipulated. In the 
Mexico Conference, the Governments took the final step. They agreed on 
specific measures to insure the peace of the hemisphere at all costs, including 
the use of armed force. 

The Act of Chapultepec, described as a genuinely great achievement 
and the most significant step in the development of international policy 
in the Western Hemisphere, is one of the most important documents adopted 
by inter-American conferences. It marks the beginning of a new phase of 
the good neighbor policy among the nations of the Western Hemisphere. 
It signifies the culmination of a series of principles incorporated in the inter- 
national law of the American states since 1890 by means of conventions, 
declarations and resolutions, and provides the final implementation of all 
these principles. 
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The significance of the Act cannot be better emphasized than by reproduc- 
ing here the remarks made before Committee III by Senator Tom Connally, 
Chairman of the Foreign Relations Committee of the United States Senate, 
at the time the instrument was approved by acclamation. Senator Con- 
nally stated: 


As one of the representatives of the United States Delegation, I want 
to express the great pleasure and supreme gratification at the results of 
this Committee in approving the Act of Chapultepec. 

We of the United States are very happy to participate in this Con- 
ference, and have a part in the consideration of international arrange- 
ments whereby we join with you in the preservation of peace and 
security in the entire Western Hemisphere. It has long been the 
ambition of Western Hemisphere Republics to preserve their integrity 
and see that no alien system from Europe or elsewhere be established 
here. By action of this committee, that is the objective of all the 
American states. We are united in the objective that aggression shall 
never come from other shores to invade the sanctity of America. No 
longer is this the task of one or two nations. It is the task of all. 

This conference gives unity of purpose so that all Republics of this 
Hemisphere are united to resist interference from abroad in the West- 
ern Hemisphere. But it goes beyond that. No ambitious power in 
this Hemisphere can contemplate the conquest of another republic in this 
Hemisphere. The Act recognizes the equality of states—it protects 
both the weak and strong. 

We do not ignore the organization of the over-all international 
organization on peace and security. We propose that the regional 
organization shall be integrated and coédrdinated with the world or- 
ganization. 

We hope that the San Francisco Conference may construct a world 
organization on the same principles reached here. Within that frame- 
work, looking towards peace and security of the entire world, we are 
giving—by our action now—courage and hope to the advocates of 
security and peace the world over. 

This is a forerunner of what we hope will happen at San Francisco. 
This is the beacon which shall enable the States at San Francisco to see 
the roadway established here. . . . I believe this will rank in future 
years among the great state papers set down for future generations to 
observe. It is an epochal document, which shall mean peace and 
security in the Western Hemisphere for years to come, and a great 
influence toward guaranteeing that aggression and conquest shall be 
chained, and that those who shed the blood of innocent people shall 
be curbed forever. 


The Committee which studied and approved the project resolved to insert 
the foregoing statement in the proceedings of the Conference and to consider 
it as interpretative of the Act of Chapultepec. 


REORGANIZATION OF THE INTER-AMERICAN SYSTEM 


The action second in importance taken at the Mexico Conference was 
Resolution IX, entitled ‘‘Reorganization, Consolidation and Strengthening 
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of the Inter-American System.” This resolution embodies many provisions 
which not long ago might have met with insurmountable opposition, but 
which at Mexico were enthusiastically approved because they were deemed 
essential to make Pan-Americanism more dynamic and more in keeping 
with new world conditions. This emphasizes once more the oft-repeated 
characteristic of the inter-American system, that is, its adaptability to 
changing circumstances and to present requirements. The events of the 
last few years have created in America a new outlook in conformity with 
the times, a demand for bold action to meet today’s realities. 

The reorganization of the inter-American system is quite sweeping. ‘l’o 
make this reorganization more permanent and effective, provision is made 
for a Charter to be drafted by the Governing Board of the Pan-American 
Union and submitted for approval to the Ninth International Conference 
of American States, scheduled to meet at Bogota in 1946. 

In addition to reorganizing the inter-American system, the project is 
intended to codrdinate and improve the existing inter-American instruments 
for the prevention and pacific solution of controversies. The latter part of 
the draft is to be based on the project which the Conference entrusted to 
the Inter-American Juridical Committee. 

Furthermore, the Charter is to be accompanied by two Declarations, one 
on the ‘‘Rights and Duties of States’’ and the other on the ‘‘ International 
Rights and Duties of Man.” These declarations will serve to define the 
fundamental principles of international law and will appear as an annex 
to the Charter ‘“‘in order that, without amending it, the declarations may 
be revised from time to time to adapt them to the requirements and aspira- 
tions of international life.” 

The most important provisions in Resolution IX are the following: 


1. Holding of the International Conferences of American States at four-year 
intervals (instead of five as had been the general practice heretofore). 

2. Holding of Meetings of Ministers of Foreign Affairs annually (instead of 
at irregular intervals, except in the year for which an International Con- 
ference is scheduled). Special meetings may be called at any time when 
they are requested, to consider exclusively emergency questions, provided 
that the call is made upon the vote of an absclute majority of the Governing 
Board of the Pan-American Union. 

These two types of Conferences, however, will retain their former well- 
defined scope. The first will formulate general inter-American policy, and 
determine the structure and functions of inter-American instruments and 
agencies. The second, of a consultative character, will consider problems of 
great urgency and importance concerning the inter-American system and 
with regard to situations and disputes of every kind which may disturb the 
peace of the American republics. 

3. Composition of the Governing Board of the Pan-American Union. Up 
to the present the Board has been composed of the diplomatic representa- 
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tives accredited to the Government of the United States, although since 
the Sixth International Conference of American States held at Havana in 
1928 the Governments have had the right to appoint special representatives. 

The Mexico Conference completely modified this practice by providing 
for representatives ad hoc, designated by the American governments and 
with the rank of Ambassadors, entirely independent of the diplomatic mis- 
sions accredited to the Government of the United States. 

4. Assignment of political functions to the Governing Board. The Pan- 
American Union has always lacked the explicit power to exercise so-called 
political functions. A resolution adopted at the Sixth Conference in 1928 
provides: ‘‘ Neither the Governing Board nor the Pan-American Union shall 
exercise functions of a political character.”’ 

This stipulation contains an undefinable limitation, as it is very difficult to 
determine which functions are strictly political and which are not. In 
practice many functions exercised by the Pan-American Union directly, and 
most of those exercised through the Governing Board, are political in nature. 
After all, the Pan-American Union is the official representative of the govern- 
ments which compose it, and in the service of these governments it is bound 
to do many things which may be classified as political. In reality this pro- 
hibition has a very limited restriction and undoubtedly it was always 
intended to be so. 

Although not specifically provided, there are two main functions beyond 
the power of the Pan-American Union, because they have been entrusted to 
other bodies: the formulation of inter-American policy and the settlement of 
controversies. The first is reserved to the International Conferences of 
American States, to the Meetings of Ministers of Foreign Affairs, and to a 
few special conferences. The second is entrusted to agencies created by the 
inter-American conferences. 

In both of these, however, the Pan-American Union exercises certain well- 
defined functions. With reference to the first the Pan-American Union calls 
the conferences, prepares the programs in consultation with the governments, 
and implements or executes the recommendations and resolutions adopted. 
With regard to the second the Pan-American Union is empowered to take 
certain steps leading to the appointment of members of agencies for the 
settlement of disputes. 

There are a few other matters expressly kept outside the jurisdiction of the 
Pan-American Union through action of the conferences and assigned to other 
bodies, among which may be mentioned the codification of international law. 
In all of these, however, the Pan-American Union takes an active part, and 
frequently acts as intermediary between those agencies and the governments. 

In conclusion, the limitations are vague and reserved to only a few fields, 
principally to the field of the settlement of controversies. 

At Mexico City the Pan-American Union was not assigned political func- 
tions in so many words. The term “political” has many connotations and 
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is misleading. Consequently it was considered best not to use it. However, 
that the Conference intended the new Board to be clothed with such powers, 
within certain fixed limitations, is quite plain both from the deliberations of 
the delegates and from the new functions given to the board. 

Article 4 of Resolution IX provides: 

In addition to its present functions the Governing Board of the 

Pan-American Union 

a) Shall take action, within the limitations imposed upon it by the 
International Conferences of American States or pursuant to the 
specific direction of the Meetings of Ministers of Foreign Affairs, 
on every matter that affects the effective functioning of the Inter- 
American System and the solidarity and general welfare of the 
American Republics; 

b) Shall call the regular Meetings of Ministers of Foreign Affairs 
provided for in Paragraph 1 of Article 2 hereof, and special 
meetings, when they are requested, to consider exclusively emer- 
geney questions. In the latter case the call shall be made upon 
the vote of an absolute majority of the Board; 

c) Shall supervise the inter-American agencies which are, or may 
become related to the Pan-American Union, and shall receive and 
approve annual or special reports from these agencies. 

5. The creation of an inter-American Economic and Social Council to replace 
the emergency organ known as the Inter-American Financial and Economic 
Advisory Committee, functioning in the Pan-American Union. This Coun- 
cil has been given a wide range of powers in the economic and social field. It 
is to be provisionally organized by the Governing Board of the Pan-American 
Union, which is to supervise its activities. The Ninth International Con- 
ference of American States will provide the permanent organization of this 
body. 

6. Election of the Chairman of the Governing Board, as well as the Director 
General and the Assistant Director. The Chairman is to be elected annually 
and shall not be eligible for reélection for the term immediately following. 
The Board is to meet once a week instead of once a month. The Director 
General and the Assistant Director are to be chosen by the Governing Board 
for a term of ten years. Neither is eligible for reélection; neither can be suc- 
ceeded by a person of the same nationality. The first term for the Director 
General will begin on January 1, 1955, and for the Assistant Director on 
January 1, 1960. This five-year difference in the appointments of the two 
highest officials of the Pan-American Union is stipulated for the purpose of 
providing continuity in the internal administration of the institution. 


OTHER ACCOMPLISHMENTS OF THE CONFERENCE 


The two steps outlined in the preceding paragraphs are regarded as the 
most outstanding achievements of the Conference of Chapultepec. They 
are not, by far, the only constructive measures adopted. An examination 
of the Final Act shows a number of resolutions and declarations highly sig- 
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nificant in the economic and social fields. Economic and social matters were 
uppermost in the minds of the delegates because some of the most pressing 
problems in the countries they represented ran along these lines. The do- 
mestic economies of all these countries had been closely geared to the war 
effort and to meet postwar reconversion problems without dislocating such 
economies required urgent and drastic action. 

The importance attached to these subjects is emphasized by the fact that 
the agenda was chiefly economic; out of six Committees among which the 
work of the Conference was divided, two were exclusively devoted to eco- 
nomic and social subjects. The Fourth Committee considered ‘‘ Postwar 
Economic and Social Problems,’’ and the Fifth ‘‘ Economic Problems of the 
War and Transition Period.” 

Out of these two Committees came several resolutions providing for a 
series of codperative measures in the economic and social fields of which 
the chief are briefly stated as follows: 


1. Intensification of efforts to mobilize all economic resources in order to 
achieve victory at the earliest moment and at the least possible cost in human 
life (Resolution XIV); 

2. Adoption of a number of principles relating to the application of war- 
time price controls (Resolution XV); 

3. Elimination as rapidly as possible of special controls imposed on inter- 
national trade because of war conditions (Resolution XX); 

4, Agreement for the economic adjustment of the hemisphere during the 
transition period. A procedure is adopted to be followed by the American 
countries in order to minimize the consequences to their economies as a result 
of reductions in the procurement of certain basic products and strategic ma- 
terials during the period of transition (Resolution X XI); 

5. Improvement of public health, nutrition and food supplies in order to 
insure economic stability, raise the standards of living and increase produc- 
tivity of the American republics (Resolution XLV); 

6. Sale and distribution of basic primary products to dispose of heavy sur- 
pluses accumulated during the war (Resolution XLVI); 

7. Development and efficient and integrated use of inter-American trans- 
portation facilities (Resolution XLVIII); 

8. Establishment of new branches of industry in the American republics 
and improvement and enlargement of those now in existence, development 
and exploitation of natural resources, and extension of facilities for the free 
movement of capital as well as extension of long term credits, for the purpose 
of raising the standard of living of the American peoples, deriving maximum 
benefit from their natural and human resources, and enlarging their interna- 
tional trade (Resolution L); 

9. Adoption of a long-range program for the attainment of certain funda- 
mental aims to increase collaboration in the war effort and ensure an orderly 
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transition from wartime to peacetime economy, and establishment of guiding 
principles for the attainment of these objectives (Resolution LI). 

This resolution, entitled ‘‘Economic Charter of the Americas,” created 
special interest during the Conference and was looked upon as one of the 
principal achievements. Its provisions to be effective, however, need to be 
implemented by each country. 

10. Declaration of the social principles of the Americas. Contains recom- 
mendations for the adoption in all the American republics of social legislation 
to protect the working population and to furnish guarantees and rights to the 
working man (Resolution LVIII). 


THE ARGENTINE QUESTION 


In the political field the Conference had before it, as the last topic on the 
agenda, the so-called Argentine question. This was one of the major prob- 
lems at Mexico, the main preoccupation of the delegates throughout the 
Conference and a daily subject of comment and conjecture in the press. 
Everyone was anxious to see this question settled in a manner satisfactory to 
all concerned. 

After many days of discussion and exchange of views the heads of delega- 
tions finally agreed on a formula in the form of a resolution, which was ap- 
proved unanimously by the Conference. 

In this resolution the Conference, after deploring the fact that the Argen- 
tine Republic had not up to that time found it possible to take the steps that 
would permit its participation in the meeting, expressed the hope that the 
Argentine nation would ‘‘codperate with the other American nations, identi- 
fying itself with the common policy these nations are pursuing, and orient its 
own policy so that it might achieve its incorporation into the United Nations 
as a signatory to the Joint Declaration entered into by them.”” At the same 
time the Final Act of the Conference was open to adherence by the Argentine 
nation. 

Reacting favorably to the friendly tone of the resolution, the Government 
of Argentina accepted the invitation extended by the twenty American Re- 
publics that participated in the Conference and adhered to the Final Act; 
declared war against the Axis powers, and agreed to take immediately all 
emergency measures incident to the state of belligerence, as well as those that 
may be necessary to prevent and repress activities that may endanger the 
war effort of the United Nations or threaten the peace, welfare or security of 
the American nations. 

The decree enacted by the Argentine Government to give legal effect to 
the measures just indicated contains the following statements: 


The Argentine Republic has always collaborated with the American 
states in all action tending to unite the peoples of the continent; this 
traditional policy of generations of Argentines from the early days of 
our independence has been inspired by a sentiment of true and effective 


0 
V 
t 
t 
( 


INTER-AMERICAN SYSTEM AND CONFERENCE OF CHAPULTEPEC 517 


Americanism, a consequence of the injunctions of the noble principles 
that have always regulated our international life, manifested and pro- 
claimed by the Argentine Republic in Pan-American conferences, 
incorporated in numerous laws, reflected in the work of the Pan-Ameri- 
can Union, and put into effect with disinterested effort; 

In view of the unanimous gesture of the sister nations that attended 
the Mexico City Conference, the Government of the nation, animated 
by the highest ideals of Continental solidarity, the guiding principle of 
our international policy cannot remain indifferent, in view of the 
elevated spirit of American confraternity; . . . 

The Government of the nation, pursuant to its tradition of American 
solidarity, proposes once again to unify its policy with the common 
policy of the other states of the Continent in order to occupy the place 
that corresponds to it and to share the responsibilities that may devolve 
upon it. 


In this manner a difficult problem in inter-American relations was finally 
settled in a friendly and satisfactory manner. 


* * * * * 


The actions described above represent the outstanding accomplishments 
of the Mexico Conference. Several other resolutions and recommendations 
were also of considerable importance, but are omitted here because of limita- 
tions of space. There is one, however, which is counted among the most 
significant pronouncements of Mexico and deserves special mention. It is 
the ‘‘ Declaration of Mexico.”” This Declaration contains seventeen princi- 
ples which the American nations agreed to maintain as essential in their 
relations. 

The Conference of Mexico was held in an atmosphere of tenseness, because 
of the circumstances under which it met. Many of the problems facing the 
American nations were critical. ‘The peoples of the Americas expected great 
things of that meeting, and the delegates, fully conscious of these legitimate 
expectations, went to the Conference deeply resolved to do something tangi- 
ble and constructive. As a result a spirit of codperation and a unity of 
purpose prevailed which were never before so evident in inter-American 
conferences. 

The meeting of Mexico truly signalizes a milestone in the history of the 
inter-American system. In the words of the United States Secretary of 
State, Mr. Edward R. Stettinius, Jr., the Conference marked ‘‘an historical 
turning point in the development of inter-American coédperation for peace 
and security from aggression and for the advancement of the standards of 
living for all the American peoples.” 


THE LEGAL STATUS OF GERMANY ACCORDING 
TO THE DECLARATION OF BERLIN 


By Hans KELSEN 
University of California 


I 


According to the Declaration made at Berlin on June 5, 1945, by the Govy- 
ernments of the United States of America, the Union of Soviet Socialist 
Republics, the United Kingdom, and the Provisional Government of the 
French Republic, these Governments have assumed ‘“‘supreme authority 
with respect to Germany including all the powers possessed by the German 
Government, the high command, and any state, municipal, or local govern- 
ment or authority.” This means that the German territory, together with 
the population residing on it, has been placed under the sovereignty of the 
four powers. It means further that the legal status of Germany is not that 
of ‘‘belligerent occupation”’ in accordance with the Articles 42 to 56 of the 
Regulations annexed to the Hague Convention respecting the Laws and Cus- 
toms of Waron Land of 1907. After Germany’s unconditional surrender and 
especially after the abolition of the last German Government, the Govern- 
ment of Grand Admiral Doenitz, the status of belligerent occupation has 
become impossible. This status presupposes that a state of war still exists 
in the relationship between the occupant state and the state whose territory 
is under belligerent occupation. This condition implies the continued ex- 
istence of the state whose territory is occupied and, consequently, the con- 
tinued existence of its government recognized as the legitimate bearer of the 
sovereignty of the occupied state. This is the reason why it is generally 
assumed that belligerent occupation does not confer upon the occupant power 
sovereignty over the occupied territory. By belligerent occupation the 
legitimate government is made incapable of exercising its authority and is 
only substituted for the period of occupation by the authority of the occu- 
pant power. The legitimate government of the occupied state, especially the 
head of the state, may be expelled from the occupied territory and may have 
established his seat on the territory of an ally; the government, and espe- 
cially the head of the occupied state, may even be made prisoners of war. 
But the government must continue to exist and must be recognized as such 
by the occupant power. The latter must be willing to conclude ‘with this 
government a treaty of peace and to hand back to it the whole or a part of 
the occupied territory. 

It can hardly be doubted that Germany, after the unconditional surrender 
of her armed forces, did not fulfill the conditions essential to belligerent oc- 
cupation. For the legitimate Government of Germany had ceased to exist. 
The unconditional surrender signed by the representatives of the last legiti- 
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mate Government of Germany may be interpreted as a transfer of Germany’s 
sovereignty to the victorious powers signatories to the surrender treaty. 
But even if Germany’s unconditional surrender is not interpreted in this way, 
and even if it is assumed that the victorious powers, by accepting the signa- 
tures of the plenipotentiaries of the Doenitz Government on the document of 
surrender, have, at least indirectly and de facto, recognized this Government 
and allowed it to function as such for a certain time, it must be assumed that 
the victorious powers, by arresting Grand Admiral Doenitz and his staff, 
have abolished this Government. In the Declaration of Berlin it is expressly 
stated that ‘‘there is no central government or authority in Germany capable 
of accepting the responsibility for the maintenance of order, the administra- 
tion of the country, and compliance with the requirements of the victorious 
powers.”’ ‘The existence of an independent government is an essential ele- 
ment of a state in the eyes of international law. By abolishing the last Gov- 
ernment of Germany the victorious powers have destroyed the existence of 
Germany as a sovereign state. Since her unconditional surrender, at least 
since the abolishment of the Doenitz Government, Germany has ceased to 
exist as a state in the sense of international law. Germany having ceased to 
exist as a state, the status of war has been terminated, because such a status 
can exist only between belligerent states. Since Germany’s surrender, at 
least since the abolition of the Doenitz Government, the Hague Regulations 
are not applicable, and the legal status of the territory occupied by the vic- 
torious powers cannot be that of belligerent occupation. 

It can easily be shown that this status, even if possible, would not be de- 
sirable. It is generally deemed to be beyond the competence conferred upon 
the occupant power by the Hague Regulations to engage in changes in regard 
to fundamental institutions. An occupant may not transform a democratic 
republic into an absolute monarchy or a fascist dictatorship into a democ- 
racy. The occupant, it is true, may alter certain political laws, but only in so 
far as this is necessary for its military purposes. Art. 43 of the Hague Regu- 
lations expressly stipulates that the occupant is obliged to respect ‘‘unless ab- 
solutely prevented, the laws in force in the country.’’ It is generally ac- 
cepted that the occupant has no right to divide the country into new admin- 
istrative districts for political purposes, and certainly not the right to make 
territorial changes such as the transfer of parts of the territory to other 
states. There can be little doubt that the status of belligerent occupation 
would not be compatible with the intention of the victorious powers to reor- 
ganize Germany politically as well as economically and to reduce her territory 
in favor of her neighbors. All this, of course, could be achieved by a treaty 
concluded with the legitimate Government of Germany. Such a treaty, 
however, is, at least for the time being, impossible since no legitimate govern- 
ment of Germany exists. If later on the victorious powers allow a national 
German Government to be established, it will certainly not be advisable to 
burden this new and, as we hope, democratic government with the political 
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responsibility for all the hard measures which it will be necessary to enforce 
upon Germany. It is well known that the political responsibility for the 
Treaty of Versailles was a main cause for the breakdown of the Weimar Re- 
public and the rise of national socialism. 


II 


Since the German territory together with its population has been placed 
under the sovereignty of the occupant states, the whole legislative and execu- 
tive power formally exercised by the German Government has been taken 
over without any restriction by the governments of the occupant states. 
The Declaration of Berlin, it is true, states expressly that the supreme au- 
thority with respect to Germany has been assumed for certain purposes and 
that it ‘‘does not effect the annexation of Germany.’ The purposes for 
which ‘‘supreme authority with respect to Germany” has been assumed are 
determined by the Declaration as follows: ‘“‘to make provision for the cessa- 
tion of any further hostilities on the part of the German armed forces, for 
the maintenance of order in Germany, and for the administration of the 
country.” ‘‘Further hostilities on the part of the German armed forces” 
are practically impossible. The Declaration of Berlin expressly states: 
““The German armed forces on land, at sea, and in the air have been com- 
pletely defeated and have surrendered unconditionally and Germany, which 
bears responsibility for the war, is no longer capable of resisting the will of 


the victorious powers.’’ This means that a so-called deballatio of Germany 
has taken place, which is the essential condition of ‘‘assuming supreme au- 
thority with respect to Germany including all the powers possessed by the 
German Government, the high command, and any state, municipal, or local 


government or authority,” that is to say, of placing the German territory 
together with its population under the sovereignty of the occupant powers. 
The purpose of making further hostilities on the part of the German armed 
forces impossible has already been achieved, so that the main purposes for 
which the occupant powers have assumed supreme authority with respect 
to Germany are the maintenance of order and the administration of the coun- 
try. These are the normal functions of a government. There is no restric- 
tion of sovereignty with respect to the purposes for which the ‘“‘supreme au- 
thority’ assumed by the occupant powers shall be exercised. But the as- 
sumption of the supreme authority does not, according to the Declaration, 
“‘effect annexation of Germany.”’ 

This seems to be not quite in conformity with the traditional doctrine 
according to which the establishment of the sovereignty of the conqueror 
over the conquered territory is possible only by subjugation; and ‘‘subjuga- 
tion takes place only when a belligerent, after having annihilated the forces 
and conquered the territory of his adversary, destroyed his existence by an- 
nexing the conquered territory.”’!_ The only way to destroy the existence of 

1L. Oppenheim, /nternational Law, 1940 (6th ed.), Vol. II, p. 467. 
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the enemy as a sovereign state seems to be, according to this doctrine, an- 
nexation of his territory; and annexation means incorporation of the territory 
into the domain of the conqueror with the latter’s intention and capacity to 
hold it permanently. As the victorious powers expressly declare that they 
do not have the intention of annexing Germany, there is—according to this 
doctrine—no “subjugation” of Germany and consequently no sovereignty of 
the occupant powers over the occupied territory. This doctrine, however, is 
untenable. Germany certainly has ceased to exist as a sovereign state and, 
since the territory is not under Germany’s own sovereignty, it would be no 
state’s land if it were not under the sovereignty of the occupant powers. ‘To 
consider a territory which, after the abolition of the legitimate government 
and the destruction of its armed forces, is placed under the military govern- 
ment and administration of one or several victorious powers as no state’s 
land, would be simply absurd. It is not true that the existence of the enemy 
as a sovereign state can be destroyed and its territory placed under the sov- 
ereignty of the conqueror only by the latter annexing the territory, in the 
sense of permanent incorporation. The existence of a state is destroyed by 
its adversary when the latter has not only annihilated the armed forces but 
also abolished the government of the former. The establishment of territo- 
rial sovereignty does not depend on the new sovereign’s intention to hold the 
territory for good. He may have the intention to cede the territory or part 
of it later on to another state. Such an intention does not prevent the ac- 
quisition of sovereignty. The establishment of sovereignty over conquered 
territory depends exclusively upon the capacity of the conqueror to hold the 
territory acquired by conquest, on the firm possession of the territory, based 
on the fact that any possible resistance of the enemy has been overcome, 
his armed forces being completely annihilated. If there is a difference at all 
between formal annexation and placing the territory under the conqueror’s 
sovereignty without the latter’s intention to hold it permanently, it is rather 
a political than alegal one. The rights and duties of the territorial sovereign 
are the same in both cases. If a belligerent does not intend to destroy the 
existence of his adversary as a state in the sense of international law, he must 
not abolish its government. If he does so, and at the same time does not 
intend to let the territory become no state’s land open to occupation by any 
other state, he must establish his own sovereignty over the territory. It is 
true that the conqueror can not be transformed into the territorial sovereign 
without or against his own will. But the declaration that the occupant 
powers ‘‘assume supreme authority with respect to Germany, including all 
the powers possessed by the German Government, the high command, and 
any state, municipal, or local government or authority’’ is equivalent to the 
declaration that the occupant powers place the German territory under 
their sovereignty. This results clearly from the fact that the occupant 
powers declare that they ‘‘ will hereafter determine the boundaries of Ger- 
many or any part thereof and the status of Germany or of any area at 
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present being part of German territory.’”’ The occupant powers intend to 
determine the future boundaries of Germany not by a peace treaty con- 
cluded with a German Government but by a unilateral act of the occupant 
powers. Only the territorial sovereign has the power to dispose of the ter- 
ritory.2. Whether the term “sovereignty” is used or not, is of no impor- 
tance. What counts is whether the fact has been established; and it is estab- 
lished when the conqueror assumes ‘‘supreme authority,”’ that is to say un- 
restricted power, over the conquered territory and its population. It is 
even more correct not to use the term “‘sovereignty”’ because this is one of 
the most problematic terms in international law; as a matter of fact it has 
lost any precise meaning. 

To place a conquered territory under the sovereignty, that is, under the 
unrestricted sovereignty, of the conqueror does not necessarily imply that 
the Constitution of the occupant state and its laws automatically extend 
to the occupied territory or that the inhabitants of this territory automati- 
cally acquire the citizenship of the occupant state. The occupant power 
may place the occupied territory and its population under special laws issued 
by the military government in its capacity as legislator. The military 
government established by the occupant power may allow that certain 
laws which were in force prior to the occupation remain in force during 
the occupation; but the reason of their validity is no longer the constitution 
of the country in force prior to the occupation but the express or tacit 
reception by the military government of these laws into the legal order 


of the occupied country. The persons who were citizens of the state which 
has ceased to exist since its territory has been placed under the sovereignty of 


sé 


the occupant power, become “‘subjects”’ of the occupant state in so far as 

? After the Spanish-American War Cuba was occupied by and placed under the sovereignty 
of the United States without being annexed by the latter. The case of Cuba differs however 
from that of Germany: 1. The occupation of Cuba took place in accordance with a treaty 
concluded between Spain and the United States, the Treaty of Paris of December 10, 1898; 
2. The exercise of the United States’ sovereignty over Cuba was restricted to a definite pur- 
pose, the pacification of the island. The fourth point of the joint resolution of both houses 
of Congress of April 20, 1898, runs as follows: “that the United States hereby disclaims any 
disposition or intention to exercise sovereignty, jurisdiction, or control over said island except 
for the pacification thereof, and asserts its determination when that is accomplished to leave 
the government and control of the island to its people.”’ This declaration was incorporated 
in the ultimatum forwarded to Spain. The Supreme Court characterized the relationship 
between the United States and Cuba by declaring that the island “‘is territory held in trust 
for the inhabitants of Cuba to whom it rightfully belongs.” (Neeley v. Henkel, 180 U. 8. 
109, 120). This is a political rather than a legal definition of the status of Cuba. Accord- 
ing to international law a territory ‘‘belongs’’ to a state, not to a people, that is to say, only 
a state, not a people, can be the territorial sovereign. During the occupation by the United 
States, Cuba was certainly not a sovereign state, neither was it no state’s land. The only 
state under whose sovereignty the island could be, and actually was, placed was the United 
States; the self-imposed restriction, whether called trusteeship or otherwise, was of no legal 
importance for the status of Cuba from the point of view of international law. 
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they are subjected to the laws issued by the military government. Their 
‘“citizenship’’ depends on the rights conferred and the duties imposed upon 
them by the military government. For ‘“‘citizenship”’ is a legal status de- 
termined by the specific rights and duties of which this status is the condition. 
Citizen of a state (in contradistinction to mere “‘subject’’) is he who has 
political rights in, the duty of military service for, and the diplomatic pro- 
tection abroad by the state concerned. Since the occupant state does not 
intend to ‘‘annex”’ the occupied territory placed under its sovereignty, it 
will not confer upon the former citizens of the occupied state political rights 
with respect to its own legislative or executive organs, nor will the occupant 
state impose upon them military duties. Consequently they are not to be 
considered as “‘citizens”’ of the occupant state. But they may have political 
rights with respect to their local governments instituted or permitted to con- 
tinue by the military government. Hence, they may be considered to be 
“citizens” of the occupied country, although not citizens of the occupant 
state. If abroad, they are under the diplomatic protection of the occupant 
state, since their former state has ceased to exist and consequently has no 
diplomatic representation abroad. ‘This presupposes that the other states 
have recognized the fact that the occupant power has placed the occupied 
territory under its sovereignty. Such recognition is indispensable if the 
occupation should last any considerable length of time. 


III 


The sovereignty under which the German territory, together with its 
population, has been placed is the joined sovereignty of the occupant powers. 
The Declaration of Berlin stipulates that ‘“‘in matters affecting Germany as a 
whole,”’ the supreme authority assumed by the occupant powers with re- 
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spect to Germany will be exercised ‘‘jointly,’’ ‘‘on instructions from their 
governments” by the Soviet, British, United States, and French com- 
manders in chief; in all other matters by each commander in chief in his 
own zone of occupation. ‘‘The four commanders in chief will together con- 
stitute the control council. Each commander in chief will be assisted by 
a political adviser.—The control council, whose decisions shall be unani- 
mous, will ensure appropriate uniformity of action by the commanders 
in chief in their respective zones of occupation and will reach agreed decisions 
on the chief questions affecting Germany as a whole. Under the control 
council there will be a permanent codrdinating committee composed of 
one representative of each of the four commanders in chief and a control 
staff organized”’ in several divisions, such as military, naval, air, transport, 
political, economic, finance, internal affairs, legal affairs, etc. 

If two or more states exercise jointly their sovereignty over a certain terri- 
tory, we speak of a condominium. Well-known cases of condominium are: 
the condominium of Austria and Prussia over Schleswig-Holstein and Lauen- 
burg from 1864 to 1866; the condominium of Great Britain and Egypt over 
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the Sudan since 1898; the condominium of Great Britain and France over the 
New Hebrides since 1914; the condominium of Austria and Hungary over 
Bosnia and Hercegovina from 1909 to 1918. 

It is important to note that a condominium may be established as a pro- 
visional measure with the intention of later on settling definitively the status 
of the territory. This was the case of the territory of Memel which, accord- 
ing to Art. 99 of the Treaty of Versailles, and the territory of Fiume which, 
according to Arts. 53 and 74 of the Treaty of Trianon, were placed under the 
joined sovereignty of the Allied and Associated Powers until final settlement 
regarding these territories have been made.* These cases show clearly that 
a state can place a territory under its sovereignty without ‘‘annexing”’ it, 
that is to say, without the intention of permanent acquisition. 

‘The condominium may be exercised by agencies which have the character 
of common organs of the participating states, appointed on the basis of an 
agreement between these states, or by division of the territory into several 
districts, each of which is placed under the relatively independent adminis- 
tration of one of these states. But in the latter case, a common organ must 
also exist to decide certain general questions concerning the whole territory 
such as disposition of the territory and the final settlement of its legal status, 
especially the reéstablishment of the territory as an independent state.’’ 
By the Declaration of Berlin the German territory is ‘‘ divided into four zones, 
one to be allotted to each power.”’ The abovementioned ‘‘control council,” 
the ‘‘permanent codrdinating committee’ and the “control staff’”’ are the 
common organs through which the occupant powers exercise their joint 
sovereignty, that is to say, their condominium. 

“It is a consequence of the status of condominium that none of the several 
occupying powers is entitled to dispose unilaterally of the territory which is 
under his occupation and that any essential change is possible only on the 
basis of a decision adopted by all the powers exercising the condominium or 
by their common organ.” 5 


IV 
The occupant powers, being the territorial sovereigns, need not, and cannot, 
conclude a peace treaty with a national German government, since such a 
government does not exist and since the state of peace has been de facto 
achieved by Germany’s disappearance as a sovereign state. But a formal 
proclamation of peace by a unilateral declaration of the occupant powers is 
possible and even advisable. It is also possible and advisable to make the 


3 See L. Oppenheim, /nternational Law, 1937 (5th ed.), Vol. I, pp. 352 f. 

* Quoted from writer’s article “The International Legal Status of Germany to be Estab- 
lished Immediately upon Termination of the War,’ this JouRNAL, Vol 38, No. 4 (October 
1944), p. 689. 

5 Same, p. 693. The legal status of Germany as established by the Declaration of Berlin 
is about the same as suggested in the article mentioned above. 
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recognition of the future national government of Germany dependent upon 
the latter’s assumption by a treaty of certain obligations with respect to 
boundaries, disarmament, industrial organization, etc. Such a treaty would 
differ essentially from a peace treaty by which such obligations are usually 
imposed upon the vanquished state. A peace treaty legally constitutes the 
new situation of the vanquished state, and consequently charges its gov- 
ernment that puts its signature under the peace instrument with the political 
responsibility for the arrangement. The treaty to be signed by the future 
German Government as a condition of its recognition would have a merely 
declaratory character as being only the confirmation of a situation which has 
been created legally by its predecessor: the military government exercising 
the condominium of the occupant powers. 

The occupant powers, being the territorial sovereigns, are in possession 
of an unrestricted legislative competence within which their military govern- 
ments may take any measure they deem necessary, including territorial 
changes. The unrestricted legislative power of the occupants is practically 
the only possibility of creating an adequate legal basis for the prosecution of 
German war criminals, which neither international law nor the existing mu- 
nicipal laws of Germany or of any of the United Nations provide. 

The Control Council established by the Declaration of Berlin in its ca- 
pacity as the main agency of the condominium over the former German terri- 
tory is the proper authority to prosecute the German war criminals. Gen- 
eral international law obligates any state to punish its own war criminals. 
In prosecuting the German war criminals by a tribunal established by the 
Control Council the latter fulfills an obligation imposed upon it in its ca- 
pacity as successor of the German Government. The situation of such 
condominium-tribunal would be analogous to that of the German Reichs- 
gericht upon which, after the first World War, the prosecution of the German 
war criminals has been conferred. Since a condominium-tribunal may be 
composed of United States, British, Soviet, and French judges, it will 
certainly be more effective than the German Reichsgericht was. The Con- 
trol Council, being the legitimate legislator of the territory and the popula- 
tion of the condominium, may issue the necessary legal rules to be applied 
by the tribunal. The latter need not necessarily be restricted to the prose- 
cution of war criminals. Its jurisdiction may be extended to any crime 
for which the former German Government, the Nazi party, or any other 
organization in their services may be held responsible, even if the crime is 
not exactly a war crime in the usual sense of the term, such as certain atroci- 
ties, committed in no direct connection with war, by the Nazis against their 
own fellow citizens. 

Thanks to the declaration of Berlin, the legal status of the German 
war criminals is totally different from that of all the other war criminals. 
Whereas the prosecution of non-German war criminals will probably need 
an international agreement, at least in certain cases, the prosecution of 
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the German war criminals may be based on the legislative, judicial and 
executive powers of the condominium. No obstacle on the part of inter- 
national law stands in the way of this prosecution. It is therefore advisable 
to separate it from that of the other war criminals. 

The exercise of the legislative, judicial, and executive competence which 
the occupant powers possess in their capacity as territorial sovereigns im- 
plies, it is true, that they assume the political responsibility for all these 
measures. But it is only just that he who has the power should assume also 
the responsibility. No German puppet government should be allowed to 
operate under the control of the only true government, that is, the military 
government of the occupant powers. For any German government operat- 
ing under the control of the occupant powers might be inclined to resort 
to sabotage. Hence it seems desirable to permit the establishment of a 
national government only when the occupant powers are ready to withdraw 
their armed forces from German territory and thus make possible the 
restoration of a sovereign German state. 


t 


EDITORIAL COMMENT 


THE INTER-AMERICAN CONFERENCE ON PROBLEMS OF WAR AND PEACE AT MEXICO CITY 
AND THE PROBLEM OF THE REORGANIZATION OF THE INTER-AMERICAN SYSTEM 


The Inter-American Conference on Problems of War and Peace which 
took place at Mexico City from February 21 to March 8, 1945, had on its 
agenda ' four great topics: coéperative measures for the prosecution of the 
war effort, social and economic problems, the Dumbarton Oaks Proposals, 
and the reorganization of the Inter-American System. The latter problem ? 
has two aspects: the reorganization as such and the problem of coédrdination 
with the proposed universal international organization. This comment 
will deal only with the first aspect of the reorganization problem. 

The Mexico City Conference made far-reaching and sweeping decisions 
and proposals in this respect.’ Here arises a first, rather curious, legal prob- 
lem: Had the Mexico Conference competence to act? In the Fall of 1944 
Argentina had requested of the Chairman of the Governing Board of the 
Pan American Union (PAU) that a Meeting of Foreign Ministers of the 
American Republics be called ‘‘to consider the existing situation between 
the Argentine Republic and other American Republics.’”’ In his letter to 
the Governing Board of January 6, 1945,‘ the United States Secretary of 
State ‘‘expressed the opinion of the Government of the United States that 
no action should be taken at this time by the Governing Board,’ because 
“the American Republics which are collaborating in the war effort are 
making arrangements by consultation through ordinary diplomatic chan- 
nels to meet in the near future to discuss urgent war and post-war problems.” 
Mexico invited to the Conference the governments “collaborating in the 
war.”’> Argentina ® was not invited. 

This procedure has been strongly attacked 7 and there can be no doubt 
that, from a juridical point of view, the Mexico City Conference was a 


1—Inter-American Conference on Problems of War and Peace, Mexico City, February, 
1945, Handbook for the use of delegates. Prepared by the Pan-American Union. 1945 (pp. 
207, mimeographed). 

*This topic was intrusted to the Third Commission (Alb. Lleras Camargo, Foreign 
Minister of Colombia, Chairman). See Acta Final, Pan American Union, 1945, pp. 127, 
mimeographed; and Final Act, P.A.U., Washington, 1945, pp. 121, printed. 

3 Resolution IX, Final Act, pp. 44-48. 

4 Department of State Bulletin, Vol. XII, No. 291 (January 21, 1945), p. 91. 

'The same, No. 290 (January 14, 1945), p. 61. 

* EF] Salvador, originally not invited, later joined the Conference, after her de facto Govern- 
ment had been recognized. 

7 Sumner Welles, in his article of January 24, 1945, speaks of ‘‘ violating the Inter-American 
Agreement on Consultation and gravely weakening the PAU.” Walter R. Sharp says that 
the present procedure of calling Consultative Meetings ‘‘may, at the worst, result in ma- 
neuvres like the calling of the Mexico City Conference, outside of the jurisdiction of the Pan- 
American System, in order to exclude one or more American Republics”: Foreign Affairs, 
Vol. 23, No. 3 (April, 1945), p. 452. 
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purely diplomatic Conference of Allies, outside of the Inter-American Sys- 
tem. It is, therefore, difficult to see the legal basis for its competence to 
deal with the reorganization of thisSystem. But as Argentina, after a some- 
what painful interlude, reéntered the scene and adhered to the Final Act, 
the original lack of competence was healed retroactively. 

Although the future of Pan-America, which has gained real importance 
and vital strength only in the last one and a half decades, will depend pri- 
marily on increasing sound political and economic and cultural relations and 
foundations, problems of organization play, nevertheless, a great role in 
strengthening the system. 

The problem of reorganization is urgent and vital. Contrary to the 
League of Nations, Pan-America has grown in a slow and leisurely manner, 
as was possible only under the very special conditions of the Western Hemi- 
sphere, and has grown pragmatically. To this type of growth it owes a 
great deal of its success, its flexibility, its adaptability to changing conditions, 
the possibility of codrdinating its expansion with the expanding needs of 
inter-American coéperation. But these virtues carry also their faults: the 
somewhat loose character of the ‘‘ Union of American Republics,’ the lack 
of a treaty-basis, the prohibition of political activities to the Governing 
Board, and, in consequence, the development on two parallel, but inde- 
pendent lines, of political and non-political activities.’ The development 
of the Consultative Meetings of the Foreign Ministers showed a tendency 
to obliterate the difference between these meetings and the general Con- 
ferences, a development that drew a warning from the Director General. 
Inter-American peace machinery grew complex, unwieldy, and inefficient.” 
The machinery for the codification of international law * has grown so 
complicated that it admittedly blocks any further progress in this field. 
The insistence on absolute equality has led to the consequence that there are 
in the essentially non-bureaucratic Pan-American organs representatives 
of all the 21 Republics; but in these last years experiments have successfully 
been made with Pan-American organs composed only of a limited number 
of members,—who are, it is true, appointed by certain governments, but 
who do not represent them, but represent rather all of the 21 republics and 


8 As provided by Resolution LIX (Final Act, pp. 107-108). 

® “The organs (of political coéperation) are not an integral part of the PAU, but go, so to 
speak, parallel with it’’: Report of the Governing Board to the Lima Conference (Octa'a Con- 
ferencia Internacional Americana, Diario de Sesiones, Lima, 1939, pp. 129-132). 

10 Report of the Director General on the Third Consultative Meeting, Washington, 1942, p. 20 
and ff. 

11 Rather unsuccessful attempts at a reorganization of the Inter-American peace machin- 
ery have been made since the Buenos Aires Conference of 1936. 

12 Inter-American Agencies for the Codification, Unification and Untformity of Law in the 
Americas, Washington, 1944 (pp. 23, mimeographed) and: General Report ... on the 
Codification of International Law . . . , Washington, 1944 (34 pp., mimeographed). Hand- 
book, pp. 53-56. 
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act in their name. An enormous number of Pan-American technical con- 
ferences “ take place which are often only vaguely, if at all, related to the 
general conferences and the PAU. 

The ease of creating, shifting, and abandoning Pan-American organs,'® 
together with the creation of non-permanent organs in recent years, and 
their growing number and complexity, has led, in some cases, to an uncer- 
tainty as to what and how many Pan-American organs are functioning at 
any given time; it has sometimes led to confusion, duplication, vague defini- 
tions of competence, inadequate financial foundations, inefficiency, and an 
existence on paper only; it has led finally to a complete lack of interrelation, 
coérdination, rationalization, integration, and centralization. The need for 
reorganization had been strongly felt in recent years.'® 

The reorganization problems may be distinguished into fundamental,'’ 
political, and technical problems. The political problems all stem from 


13 Charles G. Fenwick, ‘‘The Inter-American Juridical Committee at Rio de Janeiro,” 
in this JOURNAL, Vol. 37 (1943), pp. 5-29, and: Department of State Bulletin, Vol. XII, No. 
294 (February 11, 1945), pp. 194-196; Carl B. Spaeth and William Sanders, ‘“‘The Emer- 
gency Advisory Committee for Political Defense at Montevideo,” this JourNat, Vol. 38 
(1944), pp. 218-241; Annual Report of (this) Committee, July, 1943, Montevideo (pp. 281, 
printed); Department of State Bulletin, Vol. XII, No. 289 (January 7, 1945), pp. 3-10. 

4 The International Conferences of American States, 1st Supplement, 1983-1940, Washing- 
ton, 1940, Appendix A, pp. 381-452. 

The same, Appendix B, pp. 453-494, but which contains also non-official organs; 
John P. Humphrey, The Inter-American System: A Canadian View, Toronto, 1942. See 
also brief but excellent book by Margaret Ball: T’he Problem of Inter-American Organization, 
Stanford, 1944. Handbook, pp. 42-43. 

16 The proposal of Ulléa (Peru) for a partially new organization in the sense of a centraliza- 
tion of all non-political Inter-American organs in the PAU (Proceedings of the 8th American 
Scientific Congress, May 10-18, 1940, Washington, 1941, Vol. I, pp. 141-147. See further 
the proposals by the Executive Committee on Postwar Problems of the Governing Board: 
Pan American Postwar Organization. Washington, 1944 (pp. 71, printed). On pp. 31-71 
of this publication is printed the Report and Project of March 6, 1944, on the Codérdination 
of Inter-American Peace Agreements, made by the Inter-American Juridical Committee. 
Ball, work cited; Handbook, pp. 44-68. 

17 Such as the problem of a treaty basis, the problem of the entry of Canada (P. E. Corbett, 
in Inter-American Quarterly, Vol. I (1939), pp. 30-34), and in Foreign Affairs, Vol. XIX 
(1941), pp. 778-789; Reginald G. Trotter, in Inter-American Quarterly, Vol. II (1940), pp. 
5-10 and in Quen’s Quarterly, Vol. III (1941), pp. 5-13. Chapters I and [X of Humphrey’s 
book, cited in note 15. See Resolution XXII of the Mexico City Conference (Final Act, 
pp. 64-65), which paid a tribute to Canada’s war effort and expressed the wish of ever 
closer collaboration between Canada and Pan America. Finally the problem of the rela- 
tions between Pan America and what may be called Pan-American subregionalism (Central 
Americanism, River Plate Regional Economic Conference, Montevideo, January 27 to 
February 6, 1941). At the 3rd International Conference of the Caribbean (Port-au-Prince, 
Haiti, April 22-29, 1941) the observers from the United States and Colombia objected 
to the plan for an “Inter-American Union of the Caribbean’’ on the ground that it would 
involve an unnecessary duplication of the work of the PAU and would set a bad example 
to other regional groups which might lead to the fragmentation of Pan Americanism 
(A. P. Whitaker, Inter-American Affairs, 1941, New York, 1942, p. 59). 
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the overwhelmingly powerful position of this country and the long-felt!8 
Latin American wish to decrease constitutionally the preponderance of the 
United States in the PAU and its Governing Board. These Latin American 
wishes have now gained nearly complete and definite satisfaction. 

Resolution IX, point 3 of the Final Act (March 8) reorganizes the Govern- 
ing Board. It will be composed of one ad hoc delegate designated by each 
of the American Republics; these delegates are to have the rank of Ambas- 
sador and enjoy all the privileges and immunities thereof but are to be no 
part of diplomatic missions accredited to the United States. This arrange- 
ment was to be effective on May 1, 1945. According to point 5 the Chair- 
man of the Governing Board will not be eligible for reélection during the 
period immediately following, so that the constant reélection of the American 
Secretary of State is made impossible and the chairmanship opened to Latin 
Americans. If we consider how strongly the United States was formerly 
opposed to the idea of setting up in Washington a special Pan-American 
diplomatic body,!* we can measure the change in attitude brought about by 
the “good neighbor”’ policy. 

Point 5 also lays down, in accordance with another old Latin American 
wish, that the Director General and Assistant Director of the PAU shall 
hold office for ten years, but shall not be eligible for reélection and cannot be 
succeeded by a person of the same nationality. In recognition of the services 
of the actual functionaries, the first term for the Director will begin only on 
January 1, 1955, and for the Assistant Director on January 1, 1960. 

The problem of political functions for the Governing Board has not been 
fully solved by the Mexico City Conference. Resolution IX, point 4-a, gives 
the Governing Board power to take action on every matter which may de- 
termine the effective functioning of the Inter-American System and the 
solidarity and well-being of the American Republics; by the potential inclu- 
sion of political activities it “‘constitutes a radical departure from previous 
policy” *° but it restricts this competence by the phrase: ‘within the 
limitations imposed upon it by the International Conferences of American 
States.” 

Other political problems are not touched. Until very recently the Inter- 
American System looked primarily toward Inter-American peace. But in 
the last decade the Inter-American System took a new turn toward Inter- 


18See the proposals of Arévalo (Ecuador) in 1906 (Tercera Conferencia Internacional 
Americana, Rio de Janeiro, 1907, pp. 166-172); proposals by Alvarado Quirés (Costa Rica) 
in 1923 (Quinta Conferencia Internacional Americana, Actas de la Sesiones Plenarias, Santi- 
ago, 1923, Vol. I, pp. 484-492); the proposals of a Nicaraguan delegate in 1926 to transfer 
the PAU to Panama (Congreso Pan Americano Conmemorativo del de Bolivar, Panama, 1297, 
pp. 208-211) and the Mexican proposals at the 6th Conference at Havana (1928) (Diario, 
pp. 194-5). 

19 Report of the Delegates of the U.S. to the 5th International Conference of American States, 
Washington, 1924, p. 3 and ff. 

20 Dana G. Munro in Department of State Bulletin, Vol. Xi1, No. 301 (April 1, 1945), p. 528. 
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American solidarity and defense against extra-hemispheric dangers. The 
Mexico City Conference turned again to security of the American Republics 
inter se: the Act of Chapultepec,?! considered in Latin America as the out- 
standing political achievement of the Mexico City Conference, valid only 
for the duration of the war but recommending a post-war treaty to the same 
effect, ‘went further toward joint action for mutual defense than any previ- 
ous agreement” * and constitutes an approach toward Bolivarian ideas. 

Another observation must be made at this point. Hitherto Pan-Ameri- 
canism meant primarily the relations between this country and Latin 
America as a whole. In recent years a development on bilateral lines is 
manifest in the many agreements, concerning air and naval bases, strategic 
raw materials, economic relations, military codperation, and so on, concluded 
between this country and single Latin American Republics. The activities 
of the PAU must be extended to a real codperation between all the 21, and, 
therefore, between ail the Latin American Republics inter se. 

As to the technical reorganization problems, Resolution IX contains defini- 
tive as well as provisional measures, both in the field of political and of non- 
political activities. Point 1 maintains the International Conferences of 
American States as the highest organ, formulating general Inter-American 
policy and determining the structure and function of Inter-American in- 
struments and agencies. The Conferences are, from now on, to meet at 
four-year intervals, the next (9th) to meet in Bogotd in 1946. Point 2 
distinguishes between ordinary and extraordinary Consultative Meetings. 
The latter shall be called (point 4-b) if voted by an absolute majority of the 
votes of the Board and have a competence restricted exclusively to the 
handling of emergency questions. The ordinary meetings are from now on 
to be held annually, except in years of general Conferences, the next one to 
be held in 1947. They are to be called by the Governing Board and have 
power to take decisions concerning the Inter-American System relating to 
problems of great urgency and importance and to situations and disputes of 
every kind which might disturb the peace of the American Republics. The 
Foreign Ministers may be represented by special representatives only in 
exceptional cases. The Consultative Meetings are, therefore, made regular 
organs, with a clear-cut competence, and distinguished from the General 
Conferences. 

Point 8 specifically maintains the Division of Intellectual Coéperation of 
the PAU. 

Point 6 temporarily continues the functions of the Emergency Advisory 
Committee for Political Defense, of the Inter-American Juridical Committee 
and of the Inter-American Defense Board. Point 7 provides, insubstitution 
for the present non-permanent Inter-American Financial and Economic 
Advisory Committee, a permanent Inter-American Economic and Social 
Council subsidiary to the Governing Board, composed of members desig- 

*1 Resolution VIII (Final Act, pp. 40-44). 2 Dana G. Munro, as cited, p. 526. 
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nated by the respective governments. The Council will be the codrdinating 
agency for all official Inter-American economic and social activities. The 
Governing Board is authorized to organize the Council provisionally. Point 
9 specifically provides the inclusion of the Inter-American Commission of 
Women “among the organs which form the PAU.” 

Resolution IV ** recommends that the governments consider as soon as 
possible the extablishment of a Permanent Military Organism. Resolution 
XLV * provides for the continuation of the Pan-American Sanitary Bureau 
and for greater economic support and technical personnel for it. Resolu- 
tions X VII and XLIX * deal with the preparations for the Inter-American 
Technical Economic Conference, convoked to meet in Washington on June 
15, 1945. Resolution XX V,”* dealing with the reorganization of the codifi- 
cation agencies, recommends the adoption of the corresponding proposals 
made by the Inter-American Juridical Committee and recommends that this 
Committee be intrusted with the functions of a Central Codification Organ- 
ism. Resolution XXXIX?’ recommends the immediate elaboration by 
the Inter-American Juridical Committee of a preliminary project of an 
“Inter-American Peace System”’ and, later, the convocation of the Inter- 
national Conference of American Jurists by the Governing Board. 

In addition to specific, permanent or temporary, measures and recom- 
mendations pro futuro Resolution IX gives the Governing Board a sweeping 
mandate to prepare a reform of the Inter-American System in capite et in 
membris. The Board shall have (point 4-c) the function of supervising the 
Inter-American organs which are related with the PAU or which shall be- 
come related with it, and of receiving and approving annual and special 
reports of these organs. Point 9 charges the Board to prepare a project of 
a Charter for the improvement and strengthening of the Inter-American 
System, making use of all Inter-American agencies convenient for the 
purpose. This project is to contain, first, a ‘Declaration of Rights and 
Duties of States,’’ recognized as the basic principles of the Inter-American 
System,”* and a ‘Declaration of the International Rights and Duties of 
Man,” the text of the latter to be formulated by the Inter-American Juridical 
Committee. The project is, further (point 10), to provide for the strength- 
ening of the Inter-American System by the creation of new organs or the 
elimination or adaptation of existing organs, dovetailing their functions 
between the several agencies and with the world organization. The project 
must also take care of the need for accelerating the consolidation and exten- 

% Final Act, pp. 36-37. 

24 Same, pp. 83-85. 

% Same, pp. 54-55 and 89-90. 

2 Same, pp. 66-68. 

27 Same, pp. 78-79. 

28 See Resolution IX, point 9, 2nd paragraph. Executive Committee on Post-War Prob- 


lems of the Governing Board, The Basic Principles of the Inter-American System, Washing- 
ton, 1943 (pp. 40, printed). 
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sion of existing Inter-American peace instruments and a simplification and 
improvement of Inter-American peace organization. It must finally (point 
12) provide for the establishment of an equitable system for the financial 
support of the PAU and of all its related organs—an extremely important 
and urgent point. 

The Governing Board was instructed to start the work on this project 
on May 1, 1945 (point 9). The American governments are to send in all 
their proposals to the Governing Board prior to September 1, 1945 (point 
11). The Board is to submit this project to all American governments prior 
to December 31, 1945 (point 9). 

Definitive action on this project is to be taken by the Conference at Bogota 
in 1946, which is not only specifically instructed to take decisions with re- 
gard to non-permanent organs (point 6) and to set up the permanent Inter- 
American Economic and Social Council (point 7) but also to ‘‘create or con- 
firm the various organs of the Inter-American System” (point 6). 

Resolution LX has, therefore, created a procedure and set a machinery in 
motion which makes it possible for the Bogoté Conference in 1946 to com- 
plete a total and definitive reorganization of the Inter-American System. 

Joser L. Kunz 


THE VITALITY OF INTERNATIONAL LAW 


The members of the American Society of International Law resident in 
Washington were greatly privileged to hear Mr. Justice Robert H. Jackson of 
the United States Supreme Court stoutly affirm the vitality of international 
law at a meeting held on April 13, 1945. In his opening remarks he ob- 
served: 


Few groups are likely to assemble today that would better know the 
short-comings of international law than this group. . . . You are aware 
of the confusions, of the incompleteness, of the lack of ordinary sanc- 
tions, and of all that might be said in criticism of international law. 
Yet here you are, assembled . . . to reiterate your inveterate belief 
that international law is an existing and indestructible reality and offers 
the only hopeful foundation for an organized community of nations. 
There is no paradox in this. Those who best know the deficiencies of 
international law are those who also know the diversity and permanence 
of its accomplishments and its indispensability to a world that plans to 
live in peace. I am happy to join you in a timely and resolute confes- 
sion of faith. 


Later on in this address Justice Jackson stated: 


It seems to me that we now have an opportunity, not likely soon to re- 
cur, to bring international law out of the closet . . . and impress it 
upon the consciousness of the people. At no time have the materials of 
persuasion been more abundant or more compelling. I should not be 
greatly surprised if today the people are not actually less timid on the 
subject than those who should lead in this field. . . . The trouble has 
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been that the advocates of international law have had too little of what 
Mr. Justice Holmes called ‘‘fire in the belly,’’ while the extreme nation- 
alists have had too little else. 


In another passage the Justice excoriates the deluded followers of John 
Austin: 


Of course there is a school of cynics in the law schools, at the bar, and 
on the bench who will disagree, and many thoughtless people will see no 
reason why courts, just like other agencies, should not be weapons of 
policy. It is a current philosophy, with adherents and practitioners in 
this country, that law is anything that can muster the votes to put in 
legislation, or directive, or decision and backed up with a policeman’s 
club. Law to those of this school has no foundation in nature, no 
necessary harmony with the higher principles of right and wrong. 
They hold that authority is all that makes law, and power is all that is 
necessary to authority. It is charitable to assume that such advocates 
of power as the sole source of law do not recognize the identity of their 
incipient authoritarianism with that which has reached its awful climax 
in Europe. . . . It is chiefly those who hold this idea of law who belittle 
international law because it lacks formal commitments of force to back 
up its precepts. This attitude, which considers itself a very practical 
one, I think misconceives the nature of law, the almost inevitable char- 
acter of so many of its principles in a world ordered by any semblance of 
reason, and the influences which give it acceptance, vitality, and au- 
thority. The fact that a principle of international law does not readily 
translate into a court mandate, with an executive power committed 


faithfully to execute it, does not mean that it may with impunity be 
violated. 


This robust faith in the vitality of international law is most heartening and 
a needed rebuke to the views too commonly held, even when expressed within 
the editorial pages of this JourNaL. For the sake of clear thinking it is im- 
perative that less stress should be laid on international legislation or the 
decisions of international organizations, and more stress laid on the great 
body of law that has arisen out of the usage of centuries. We need to re- 
member that in time of peace this truly majestic system of law is normally 
applied without question between nations. 

When international law is deficient it should be expanded by liberal in- 
terpretation or by the codification of certain branches, as in the case of the 
common law. But it would be a dangerous denial of the basic nature of the 
law of nations if those who are impatient with its slow development should 
resort to arbitrary legislation or compromise treaty agreements. 

The vitality of international law lies in its organic origins and natural 
growth. It must not be hospitalized for medical treatment and surgical op- 
erations. It will continue to serve usefully its high purposes if respected and 
generously interpreted by such learned jurisconsults and valiant defenders as 
Justice Jackson. 

Pxuitip MARSHALL BROWN 


EDITORIAL COMMENT 


THE CHAIRMANSHIP OF THE SAN FRANCISCO CONFERENCE 


When Russian Foreign Secretary Molotov unexpectedly objected, at 
San Francisco, on April 26, to a motion proposing Edward R. Stettinius, 
Jr., United States Secretary of State, as Chairman of the Conference, many 
Americans were considerably disturbed.!. The Russian position, however, 
was not unreasonable in the circumstances, and there is ample precedent for 
the compromise solution finally adopted, namely, a rotation of the chairman- 
ship among the four sponsoring powers: Great Britain, China, Russia and 
the United States. This principle of rotation was retained, in form, even 
with respect to the chairmanship of the important Steering and Executive 
Committees, which was ‘‘delegated”’ to Mr. Stettinius by the three other 
presidents.” 

An examination of the public conferences of the last century reveals a 
well established usage according to which the presidency should go to the 
chief delegate of the country on whose soil the conference was held. Thus 
Prince Metternich presided over the Congress of Vienna (1815), Count 
Walewski the Conference of Paris (1856), and Bismarck the Berlin Confer- 
ence (1878). Clemenceau was chairman of the Peace Conference of 1919 
and declared, when he took office: ¢ 

It is necessary, gentlemen, to point out that my election is due neces- 
sarily to the lofty international tradition, and to the time-honored cour- 


tesy shown toward the country which has the honor to welcome the 
peace conference at its capital. 


Many similar precedents could be cited.’ In the twentieth century, if we 
except the conferences held under the auspices of the League of Nations, 
discussed below, the practice has been almost invariably followed. Thus 
Secretary of State Charles EH. Hughes was chosen to preside over the Wash- 
ington Conference on the Limitation of Armaments.’ According to the 
tradition of the Pan-American Conferences, too, the country serving as host 
to the conference supplies the president.’ 


1 The New York Times, April 27, 1945. 

2 “The meeting recommends that there be four presidents, who will preside in rotation at 
the plenary sessions. These four may meet from time to time with Mr. Stettinius presiding 
over these meetings and Mr. Stettinius to be chairman of the Executive and Steering Com- 
mittees, the three others delegating full powers to Mr. Stettinius for conducting the business 
of the conference’’: Same, April 28, 1945. 

3 Frederick Sherwood Dunn, The Practice and Procedure of International Conferences, 
Baltimore, 1929, pp. 20, 208. 

4“The Paris Peace Conference,” in International Conciliation, No. 139 (June, 1919), p. 30, 
quoted by Norman L. Hill, The Public International Conference, Palo Alto, 1929, p. 65. 

5See Sir Ernest Satow, International Congresses, London, 1920, p. 62; Marcel Sibert, 
Quelques aspects, de lV’organisation et de la technique des conférences internationales, in 
Recueil de l’ Académie de Droit International de la Haye, Vol. 48 (1934-II), p. 416. 

6 Dunn, as cited, p. 208. 

7Vladimir D. Pastuhov, International Conferences and their Technique, Washington, 
1944, p. 85 (mimeographed). 
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But there have been exceptions to this time-honored usage. As Molotov 
pointed out, it was Roosevelt, not Stalin, who presided at Yalta. And if 
the country acting as host to the conference is not the inviting power it 
usually defers to the latter who then has the honor of furnishing the chair- 
man. ‘Thus the presidency of both Hague Peace Conferences (1899 and 
1907) was granted not to Dutch but to Russian statesmen. Logically, then, 
since there were four inviting or ‘‘sponsoring’”’ powers at San Francisco, 
each had an equal right to the chairmanship. The system of rotation pro- 
posed by Molotov was actually adopted for the London Conference of 1912- 
1913 and employed again at the Lausanne Conference of 1922-1923, al- 
though it did not include the Turkish delegate. The latter was compen- 
sated by being made Secretary General. And while, as noted above, the 
presidency of the Versailles Peace Conference was given to France, four 
Vice-Presidents were chosen among the delegates of the great powers, 
named in alphabetical order.® 

Nor should it be forgotten that the old usage of granting the presidency to 
the inviting power was often violated with respect to conferences called by 
the League of Nations or organized under its auspices. This was inevitable, 
for the ‘‘inviting power”’ was usually not a state but the League Council. 
The custom was evolved of choosing in advance a disinterested and compe- 
tent person, preferably not connected with any national delegation, and pre- 
senting his name to the assembled conference for formal election.'® This 
system has a number of advantages. As the choice is carefully made, the 
competence and impartiality of the candidate can be carefully scrutinized. 
Valuable time ordinarily spent in the election of a president at the conference 
is thereby saved for more important matters. Furthermore, a president 
appointed beforehand has an opportunity to acquaint himself with the 
preparatory work and the agenda, and thus prepare himself to deal effec- 
tively with the problems when they arise at the meeting itself. 

The Russian position is not only supported by precedent, but it has a 
solid rational basis. The country which furnishes the chairman certainly 
enjoys outstanding advantages which it would be fairer to distribute among 
several powers. The importance of the presidency is illustrated by a brief 
summary of his functions. ‘The president opens, suspends, and closes the 
meetings; he brings to the attention of the conference all communications of 
sufficient importance to justify their submission to the gathering. He 
watches over the observation of the rules of procedure, calls upon the speak- 
ers, pronounces the closing of discussions, puts questions to a vote, and an- 
nounces the result of the vote.” Furthermore, he may summarize or 
clarify statements of speakers or attempt to reconcile opposing viewpoints. 
He may receive deputations of bodies which have no official status at the 
conference, and he delivers the opening and closing addresses. The chair- 
man likewise has certain social duties which are not without their importance. 

® Sibert, p. 417. ® Same, p. 419. 10 Dunn, p. 208 ff. 1! Pastuhov, p. 88. 
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From the foregoing it is evident that the Russian position on the presi- 
dency at San Francisco was by no means unprecedented, especially if we 
take into account the traditions of the League of Nations conferences, and 
seems reasonable as an effort to distribute the very substantial advantages 
of the chairmanship equally among four great powers, instead of leaving 
them to the one state which acts as host to the conference. 

JoHn B. WHITTON 


THE PROPOSED CONSTITUTIONAL AMENDMENT ON TREATY-MAKING 


On May 1, 2, 7, 8, and 9, 1945, a debate occurred in the House of Repre- 
sentatives ! on the Resolution of the Chairman of the Judiciary Committee, 
Mr. Hatton Sumners,? proposing a change in the United States Constitution 
by which the House was to participate in treaty-making and simple majori- 
ties of ‘‘those present’”’ in House and Senate were to be substituted for the 
existing requirement of the ‘‘advice and consent”’ of two-thirds of the Sena- 
tors present.® 

The debate was spirited and attained a high level of statesmanship. The 
members who participated were well aware of the fact that the Senate would 
not be likely to take any action on the Resolution, even if passed, and that 
the House was promoting a somewhat selfish interest in demanding participa- 
tion in what has heretofore been a Senate prerogative. But on the theory 
that the Senate had somehow used its constitutional power inadvisedly and 
had checked the beneficent aims of the Executive, the movement for a 


change had received impetus.‘ The surprising feature of the debate is the 
amount of opposition which the proposal aroused among the membership, 
reaching such proportions that the Chairman, Mr. Sumners, felt himself 
obliged to abandon the original Committee Resolution without a vote, and 
to accept a substitute Resolution drafted by Representative Schwabe of 
Missouri proposing as necessary to “‘ratify”’ a treaty a majority of the mem- 
bership of both Houses, 218 in the House and 49 in the Senate.’ As thus 


1 Congressional Record (daily), Vol. 91, May 1, 2, 7, 8, and 9, 1945, at pp. 4079, 4109, 4314, 
4398, 4414. 

?H. J. Res. 60, 79th Cong., Ist Sess. 

* The Resolution favorably reported by the Committee on the Judiciary is simply stated in 
these words: 

Hereafter treaties shall be made by the President by and with the advice and consent of 
both Houses of Congress. 

See H. Report No. 139, 79th Cong., Ist Sess., to accompany H. J. Res. 60 (February 13, 
1945). 

‘See Hearings before Subcommittee No. 3, House Committee on the Judiciary, 78th 
Cong., 2nd Sess., on the subject of an amendment to the Constitution relative to the making 
of treaties. See also H. R. Rep. No. 2061 (December 13, 1944). 

*This would mean that an absentee or non-voting member would be deemed to cast a 
negative vote. It is debatable whether majorities of the membership of each House would 
be easier to obtain than two-thirds of the Senators present. 
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amended, the Resolution was adopted on May 9, by a vote of 288 to 88, 56 
members not voting.® 

There appeared to be widespread agreement among the members that the 
recent practice of using executive agreements as a substitute for treaties was 
a ‘“‘subterfuge,”’ 7 a ‘circumvention of the Constitution,” ‘‘bypassing”’ the 
Constitution or Senate,°® thus fortifying the objection to this practice raised 
not only by critics but by friends of the amendment, like The New York 
Times *° and Professor Colegrove." To the writer it seems inconceivable, in 
spite of the argument of Mr. McClure ” and the case of United States v. 
Pink,® that anyone could seriously believe that the executive agreement and 
the treaty are interchangeable, that the President may submit to the legis- 
lature what he wishes, and that he may select the body at whose hands he 
prefers to seek approval, either Congress as a whole or the Senate. These 
two instruments, the treaty and the executive agreement in American con- 
stitutional practice vary in scope, in their function of conferring on Congress 
legislative power, in the necessity for ratification, in repealability, in their 
effect on a statute, in their status as “‘law of the land,” in the Executive's 
power to modify or alter them, in the necessity for ‘‘submission,”’ in durabil- 
ity, and in the possibility of secrecy. Thus their supposed interchangeabil- 
ity seems more like a mirage, or wishful thinking. So tenuous is the argu- 
ment for the alleged practical obsolescence of the Senate and the elevation of 
the executive agreement that it was not advanced by a single member of 
Congress in the debate of May, 1945. 

What has happened in the way of Executive encroachment on the treaty- 
making power is graphically described in a table worked out by John Bassett 
Moore, a table which he has given me permission to use. It shows the num- 


® Congressional Record (daily), Vol. 91, May 9, 1945, at pp. 4440-41. 

7™Mr. Gossett of Texas in same, May 1, 1945, at 4082. 

8 Mr. Kefauver of Tennessee in same, May 2, 1945, at 4111; Mr. Wadsworth of New 
York in same, at 4134. 

® Mr. Baldwin of New York in same, at 4129; Mr. Robsion of Kentucky, same, May 9, 
1945, at 4420. Said Mr. Celler of New York, another proponent of the amendment: “But 
such procedure [executive agreement] is not wise nor is it healthy.’”’ Same, May 2, 1945, 
at p. 4117. 

10 See editorial in this JouRNAL, Vol. 38, p. 639, note 9. 

11 Kenneth Colegrove, The American Senate and World Peace, New York, 1944, p. 31: 

An executive agreement as a substitute for a treaty comes dangerously close to an evasion 
of the Constitution. The employment of this method would place the post-war pacts on a 
basis that lacks the traditional validity of treaty-law. It would leave an uncertainty in the 
minds of our allies who would find American commitments resting on an arrangement which 
is not expressly defined in the Constitution. 
Mr. Colegrove concludes p. 110: 


The use of executive agreements as a substitute for a peace settlement is a palpable eva- 
sion of the fundamental law. The Constitution is clear and unambiguous on the subject of 
treaties. 


12 Wallace McClure, /nternational Executive Agreements, New York, 1941. 
13 315 U.S. 203 (1942). 
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ber of recent treaties and executive agreements, tabulated according to year 
of publication: 


Year of Executive 
Official Printing Treaties Agreements 
1930 25 11 
1931 13 14 
1932 11 16 
1933 9 11 
1934 14 16 
1935 25 10 
1936 8 16 
1937 15 10 
1938 12 24 
1939 10 26 
1940 12 20 
1941 15 39 
1942 6 52 
1943 + 71 
1944 1 74 


While much of the recent increase in executive agreements is explainable un- 
der the war power, the following executive agreements—a few among many 
—cannot be thus explained: the Wheat Agreement, the Silver Agreement, the 
Aviation and Air Transport Agreements, Unemployment Insurance Bene- 
fits, the St. Lawrence Seaway Project, Agricultural Experimental Stations, 
Health and Sanitation, Finances of foreign countries. On the contrary, 
some of the traditional subjects for a treaty are: naturalization, establish- 
ment, extradition, consular privileges, peace and friendship, restoration of 
peace, alien ownership of realty, claims against the United States, guaranty 
of independence and neutrality, multilateral treaties, double taxation, exer- 
cise of fishing rights, and other matters.“ 

Representative Ludlow of Indiana pointed out in the debate that the two- 
thirds Senate rule, however some of its original reasons may have changed, 
was designed to afford a check and balance against the vagaries of an Execu- 
tive, and that the substitution of the majority rule, when the President’s 
Party is in control of both Houses, would, by the ability of the Executive to 
influence members of his Party by patronage and other devices, result in a 
loss by the Congress of one of its valuable functions. He showed how Post- 
master General Farley boasts in his book of having used the telephone, on 
behalf of the Administration, to defeat by a narrow vote the Ludlow Reso- 
lution calling for a popular referendum before Congress could declare war.'® 
Others also emphasized that the Amendment—assuming both Houses to be- 
long to the President’s Party—would forfeit, not enhance, the power of 


4 See the subjects commonly cast in treaty form listed in the speech of Mr. Merrow of 
New Hampshire, Congressional Record (daily), Vol. 91, May 7, 1945, at p. 4320. 

8 Congressional Record, (daily), Vol 1, May 1, 1945, at p. 4099. 

6 James A. Farley, Behind the Ballots, New York, 1938, pp. 361, 362. 
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Congress to act as an effective check.!? Some members observed that if the 
President’s Party did not control one or both of the Houses, the vote on the 
President’s treaties might become more political than ever.’® Representa- 
tive Springer suggested that if the House desired to share the treaty-making 
power, the Resolution should be amended to permit two-thirds of the House 
to join two-thirds of the Senate.!* The compromise Resolution of Repre- 
sentative Schwabe was finally adopted. 

Two arguments which to the writer seem conclusive in support of the pres- 
ent constitutional provision are (1) that a treaty is in effect a constitutional 
amendment, and (2) that a treaty can drain away and centralize all state 
powers, and therefore needs a decisive vote such as that afforded by the two- 
thirds rule.2° If mere majorities could effect such fundamental changes in 
the American Government as the proposed amendment would make pos- 
sible federal laws like the second Migratory Bird Act‘! and the legislation 
implementing the pending Anglo-American Petroleum Treaty *? could be 
easily adopted and the states be gradually deprived of their power over 
many matters. Amendment by treaty could avoid all the hurdles which 
Article V of the Constitution provided for amendments, hurdles for which 
even the two-thirds rule may not be an altogether satisfactory alternative. 
Some gentlemen would even permit the Executive alone to accomplish these 
far-reaching changes.” An analysis of the constitutional possibilities at- 


17 Mr. Robsion, for example, said that the resolution ‘‘adds greatly to the power of the 
President and proportionately weakens the power of Congress’’: Congressional Record 
(daily), Vol. 91, May 1, 1945, at 4119. 

18 See, in debate, Mr. Baldwin (Congressional Record, May 2, 1945, at p. 4129), Mr. 
Springer (May 8, 1945, at p. 4399); Mr. Ludlow (May 1, 1945, at p. 4099); and Mr. Robsion 
(May 1, 1945, at 4119). 

19 Representative Springer’s Resolution to this effect was defeated by 103 votes to 61 
(Congressional Record, May 9, 1945, at p. 4415). 

20 These two arguments seemed to impress the New York State Bar Association, which on 
February 17, 1945, voted “‘overwhelmingly’’ against the proposed Judiciary Committee 
Amendment, endorsed by the Association’s own Committee on International Law, 11 votes 
to 2. The New York Times, February 18, 1945. 

21 Sustained in Missouri v. Holland, 252 U.S. 416 (1920). 

2 This was originally to be an executive agreement. As such, it was signed August 8, 
1944. Chairman Connally protested, after an opinion and a study of the subject by Mr. 
Henry S. Fraser to the effect that since it committed the United States to future legislative 
obligations, the agreement must take the form of a treaty. See Sen. Doc. No. 244, 78th 
Cong., 2nd Sess. (1944). On August 24, 1944, it was submitted to the Senate as a treaty. 
Senator Connally, after reading it, expressed the opinion that it would not receive a two- 
thirds vote. President Roosevelt on January 10, 1945, withdrew the treaty for renegotia- 
tion with Great Britain. When the industry heard about the Agreement they protested its 
substance, which proposed to centralize the administration of production and distribution of 
petroleum in the Federal Government. Both the Committee and the industry, after a 
hearing, proposed a redraft. 

23 The fact that the cases of United States v. Belmont, 301 U. S. 324 (1937), and United 
States v. Pink, 315 U. S. 203 (1942), sustained the power of the President to change property 
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tending treaty ‘‘ratification’’ by mere majorities should convince the stu- 
dent that the two-thirds rule will not readily and should not lightly be 
changed by the Senate. 

Representative Adams presented to the House a table* in which he 
showed that of the several treaties defeated by the Senate only three would 
have been saved by the Schwabe Resolution providing for the necessity of 
absolute majorities of the membership. The outcome of the debate seems to 
have disappointed many proponents of the Sumners Resolution. It is, 
however, doubtful whether the original Resolution or the amended Resolu- 
tion will command much support in the Senate or, if the Senate were con- 
vinced, whether three-quarters of the states would ratify. The House Reso- 
lution may, therefore, take its place among the 2200-odd constitutional 
amendments which have been unsuccessfully proposed. 

EDWIN BorcHARD 


THE UNITED NATIONS CHARTER 


After nine weeks of discussion and debate fifty members of the United 
Nations signed a Charter at San Francisco on June 26 and thus brought to 
a close the United Nations Conference on International Organization which 
convened on April 25. In the invitation to the Conference issued by the 
sponsoring powers on March 5, 1945, it was suggested that the Proposals 
for the establishment of a General International Organization agreed upon 
by the representatives of the United States, the United Kingdom, the Soviet 
Union, and China, during conversations at Dumbarton Oaks, and made 
public on October 9, 1944, supplemented by the Yalta agreement of February 
11, 1945, on voting procedure in the Security Council, should afford the basis 
for a Charter of the United Nations. It was not clear when the Conference 
convened at San Francisco to what extent the nations not parties to the 
Dumbarton Oaks proposals would be free to suggest changes in or additions 
to the basic document, but this situation was soon cleared up by an invita- 
tion from the sponsoring powers to all the members of the San Francisco 
Conference to submit by a certain date whatever amendments they wished to 
have considered. Most if not all of the members took advantage of this 
invitation and hundreds of amendments were proposed. They were dis- 
tributed according to subject matter among four commissions and a dozen 
committees and the work of revising the Dumbarton Oaks Proposals began 
in earnest. The extent of the revision is indicated by a comparison of the 
length of the two documents. The Dumbarton Oaks Proposals comprise 
about 3,500 words. The completed Charter is more than double that 


relations is one of the most convincing reasons why the Litvinoff Assignment may not have 
been correctly construed and why its extension is fraught with danger. See editorial, this 
JouRNAL, Vol. 38, p. 637. 

*“ Congressional Record (daily), Vol. 91, May 2, 1945, at p. 4118. 
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length, or approximately 10,000 words. Reference can be made here only 
to the principal differences between the two documents. Detailed com- 
ments will appear in later numbers of the JouRNAL. 

The most unacceptable feature of the Dumbarton Oaks Proposals was 
their prospective of peace at any price for the small nations. References to 
the principles of international law and justice were conspicuous by their 
absence. Criticisms of this flagrant omission were general even before the 
nations convened at San Francisco, and among the first amendments offered 
at the Conference were a number to remedy it. The Preamble of the Char- 
ter, which is entirely new and is an inspiring statement of the reasons why 
the nations should remain united, declares that the peoples of the United 
Nations are determined ‘“‘to establish conditions under which justice and 
respect for the obligations arising from treaties and other sources of inter- 
national law can be maintained.”’ In its statement of purposes and prin- 
ciples, the Charter provides that the adjustment or settlement of interna- 
tional disputes or situations which might lead to a breach of the peace shall 
be made “‘in conformity with the principles of Justice and international law”; 
and finally, the General Assembly is specifically authorized to initiate studies 
and make recommendations for the purpose, among others, of ‘encouraging 
the progressive development of international law and its codification.” 

The provisions of the Proposals throughout have been carefully rewritten 
and clarified. The chapter on membership has been expanded from one to 
four articles and now includes provisions for suspension and expulsion. 
The functions and powers of the General Assembly, in which all members 
are represented and vote on terms of equality, have been somewhat enlarged 
in keeping with its position as a principal organ of the United Nations. An 
added article confers upon the General Assembly the right to ‘discuss any 
questions or any matters within the scope of the Charter or relating to the 
powers and functions of any organs’ and “to make recommendations to the 
members of the United Nations or to the Security Council or to both on any 
such questions or matters’ except when the Security Council may be exer- 
cising its functions with respect to them. 

Less change has been made in the chapters dealing with the Security 
Council than in other parts of the Proposals. A provision has been inserted 
that in the election of the non-permanent members of the Security Council 
by the General Assembly due regard shall be “specially paid, in the first 
instance to the contribution of members of the United Nations to the main- 
tenance of international peace and security and to the other purposes of the 
Organization, and also to equitable geographical distribution.’”’ The vot- 
ing procedure, and particularly the veto power of the permanent members 
of the Security Council as provided in the Yalta formula of the Big Three, 
was the subject of extended and at times heated debate at San Francisco. 
The ambiguities and paradoxes of interpretation respecting the veto became 
so numerous and complex that the sponsoring governments invited the other 
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delegations to submit a list of questions respecting the exercise of the veto. - 
In response to this suggestion, twenty-three questions were submitted on 
May 22, which the delegations of the United States, Great Britain, Soviet 
Russia, and China answered in a joint statement on June 7. A summary 
of the reply released to the press states that: 


The agreement reached preserves the principle of the unanimity of the 


permanent members of the Council in all actions taken by the Council, 
while at the same time assuring freedom of hearing and discussion in 
the Council before action is taken. We believe both are essential to the 
success of the World Organization. 

Under the terms of the agreement, unanimity of the permanent 
members of the Council is required as provided by the Crimea Agree- 
ment in all decisions relating to enforcement action and—except as to 
parties to disputes—in all decisions for peaceful settlement. But this 
requirement of unanimity does not apply to the right of any nation to 
bring a dispute before the Council as provided by Paragraph 2, Section 
A, Chapter VIII,! and no individual member of the Council can alone 
prevent a consideration and discussion by the Council of a dispute or 
situation thus brought to its attention.’ 


The integration of regional arrangements into the proposed Charter 
was another problem upon which the San Francisco Conference had to work 
long and hard before it was finally solved. The American States, at their 
Conference on Problems of War and Peace held at Mexico City in February 
and March before the San Francisco Conference, provided for the reorgan- 
ization and strengthening of the Inter-American system, and in the Act of 
Chapultepec, signed on March 3, they declared “That every attack of a 
State against the integrity or the inviolability of the territory, or against 
the sovereignty or political independence of an American state, shall . . . 
be considered as an act of aggression against the other states which sign this 
Act. In any case invasion by armed forces of one state into the territory 
of another trespassing boundaries established by treaty and demarcated in 
accordance therewith shall constitute an act of aggression.’’ In such case, 
the American states agreed to consult among themselves upon the measures 
to be taken. Neither the Dumbarton Oaks Proposals nor the United 
Nations Charter contains a definition of aggression. A proposal to insert 
such a definition at San Francisco was rejected. ‘The Security Council 
shall determine the existence of any threat to the peace, breach of the peace, 
or act of aggression’ (Art. 39 of the Charter). The veto of any permanent 
member of the Council can prevent such a determination whether or not it 
be the accused party. The Dumbarton Oaks Proposals recognized regional 
arrangements for the maintenance of international peace and security pro- 


1 This reference is to the Dumbarton Oaks Proposals. The corresponding provision of 
the San Francisco Charter is Art. 35. 

* The texts of the questions and reply are printed in the Department of State Bulletin for 
June 10, 1945. 
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vided they were consistent with the purposes of the new organization, but 
a school of thought developed at San Francisco inimical to regional arrange 
ments on the ground that they might weaken the prestige and authority of 
the world organization. British fears aroused by the new Arab league were 
partly responsible. The intervention of President Truman with a reassur- 
ance that he would negotiate a mutual aid treaty with the other American 
nations against aggression in accordance with the recommendation of the 
Act of Chapultepec cleared the atmosphere in San Francisco and resulted 
not only in the preservation of the effectiveness of regional agencies such as 
the inter-American system but greatly improved the Charter as a whole. 
The purposes of the organization were amended so that all members agree to 
refrain in their international relations not only from the threat or use of 
force in general but specfically ‘‘against the territorial integrity or political 
independence of any State,’’ and a new article was added providing that: 
Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 
security (Article 51). 
Resort to regional agencies is also now recognized among the procedures by 
which members shall first of all seek the pacific settlement of their disputes, 
and the Security Council is called upon to encourage the pacific settlement 
of local disputes through regional agencies. The military staff committee 
of the Security Council is furthermore authorized to establish regional sub- 
committees after consultation with appropriate regional agencies. 

The principal organs have been increased from four to six by elevating 
the Economic and Social Council to a more responsible position and by the 
addition of a Trusteeship Council. The single chapter of the Dumbarton 
Oaks Proposals on arrangements for international economic and social co- 
operation has been increased to two chapters, the second dealing more fully 
with the functions and powers of the Economic and Social Council. The 
development of friendly relations among nations proclaimed in the Dum- 
barton Oaks Proposals as an objective of international economic and social 
coéperation has been expanded in the Charter by the statement that such 
relations must be based upon respect for the principle of equal rights and 
self-determination of peoples. The United Nations are also pledged in the 
Charter to promote higher standards of living, full employment and con- 
ditions of economic and social progress and development, and not only to 
respect but to observe human rights and fundamental freedoms for all 
without distinction as to race, sex, language or religion. 
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The Dumbarton Oaks Proposals did not mention the subjects of man- 
dates, colonies or areas to be conquered from the enemy. ‘These lacunae 
were supplied at San Francisco. Chapter XI of the Charter contains a 
declaration that the administration of territories whose peoples have not 
yet attained a full measure of self-government shall be carried on in the in- 
terest of their inhabitants with a view to the progressive development of 
their free political institutions. Chapter XII sets up an international 
trusteeship system which, however, is dependent upon future voluntary 
agreements of the states in control of the territories in question. Chapter 
XIII establishes a Trusteeship Council and provides for its composition, 
functions, powers, and procedure. . 

The Dumbarton Oaks provisions concerning the Secretariat have been 
expanded in the Charter by two articles which seek to guarantee the inde- 
pendence of the Secretary General and his staff from any national govern- 
mental influences in derogation of their positions as international officials. 
A proposal to appoint four deputy secretaries-general was defeated on the 
ground that these officials in the League of Nations acted in the interests 
of the governments which appointed them rather than of the League. The 
Charter contains provisions not in the Dumbarton Oaks Proposals for the 
registration of treaties and for the conferring of privileges and immunities 
upon the organization and its representatives. 

The procedure for amendment of the Charter has been modified so that 
amendments may be adopted by a vote of two-thirds of the members of the 
General Assembly. Ratification of amendments is required by a similar 
majority acting in accordance with the constitutional processes of the respec- 
tive members. Notwithstanding a persistent attempt of the smaller nations 
to limit the veto of the great Powers upon amendments, the Charter provides 
that the two-thirds required for ratification must include all the permanent 
members of the Security Council. When thus adopted, amendments are 
binding upon all members of the United Nations. 

It will be recalled that the Dumbarton Oaks Proposals provided that an 
International Court of Justice should be the principal judicial organ of the 
United Nations and that the Statute of the Court should be either the 
Statute of the present Permanent Court of International Justice or a new 
statute in the preparation of which the present Statute should be used as a 
basis. The latter alternative was finally adopted at San Francisco. The 
name of the court has been changed to The International Court of Justice. 
Its seat remains at The Hague and the method of nominating and electing 
judges and the Court’s jurisdiction, including the giving of advisory opinions, 
are substantially the same as in the old Statute. The new Statute is an 
integral part of the United Nations Charter and all members of the United 
Nations are ipso facto parties to the new Statute. A separate comment 
upon the new Statute will be published later. 

The Charter will come into force upon the deposit of ratifications with the 
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Government of the United States of America by the five permanent members 
of the Security Council, and by a majority of the other signatory states, 
that is, at the present time, of twenty-three smaller members in addition to 
the five Great Powers. An interim agreement signed simultaneously with 
the Charter establishes a preparatory commission for the purpose of making 
provisional arrangements for the first sessions of the General Assembly, the 
Security Council, the Economic and Social Council, and the Trusteeship 
Council, for the establishment of the Secretariat, and for convening the 
International Court of Justice. The commission consists of one representa- 
tive of each government signatory to the Charter. The commission met in 
San Francisco on the day following the signature of the Charter but its seat 
isin London. An Executive Committee composed of the representatives of 
the governments on the Executive Committee of the San Francisco Con- 
ference may act for the commission when it is not in session. 
GeEORGE A. FINCH 


THE UNITED NATIONS CHARTER AND THE COVENANT OF THE LEAGUE OF NATIONS 


Now that the fundamental document of the new international organiza- 
tion has been signed it is possible to make a definite comparison between 
that instrument and the Covenant of the League of Nations as the latter 
document stood on 1 September, 1939,—and still stands today, for that 
matter. We are no longer compelled to rely upon a tentative draft and 
guesses as to what will be done with it, for it is highly improbable that the 
new Charter will be altered in the process of approval and ratification, 
although there is no express prohibition of reservations such as was inserted 
in Article I of the Covenant. 

The reasons for making such a comparison are obvious. The new organ- 
ization will depend for its character on several factors beside the text of its 
constitution—changing circumstances, the policies of peoples and of govern- 
ments, and so on—but the seriousness of the effort bestowed upon the new 
document while it was being drafted justifies the student of international 
organization in taking it seriously also. A comparison of the new document 
with the League Covenant should show us whether we have progressed or 
fallen back in the past twenty-five years, and where, or how. Finally we 
may learn where the new organization is likely to succeed or fail, knowing 
the history of the League Covenant in action.! 

The most obvious difference between the Covenant and the Charter lies 
in the much greater length of the latter—111 articles as against 26; over 


1 For a comparison of the Charter and the Dumbarton Oaks Proposals see Editorial 
Comment above, p. 541, by George A. Finch. In the judgment of the present writer the 
Charter constitutes an enormous improvement on the Proposals, the improvement being 
traceable mainly to the influence of public opinion and the small states and their leaders 
at San Francisco as compared with the Great Powers and their advisers at Dumbarton 
Oaks. 
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10,000 words against less than 5,000. This difference is traceable to the 
inclusion of one or two subjects in the Charter not treated in the Covenant 
(Regional Arrangements, e.g.) but rather to the more elaborate treatment in 
the Charter of subjects also present in the Covenant. In some cases? this 
fuller treatment seems to amount to plain verboseness, to the elaboration 
of the obvious, or mere pious exhortation; if these devices can produce more 
loyal and effective international codperation the legal purist may well waive 
his prejudices, but loose language in such a document always leads to dis- 
agreements in its application. In addition, one is bound to recall the admon- 
ition which was formerly emphasized very frequently by students of political 
science and legal drafting, and which is still sound, against making a con- 
stitution into a detailed statute with obvious unfortunate consequences in 
all directions. At other points* the length of the document is traceable 
to much duplication and cross-reference, not entirely without value but 
somewhat pedantic none the less. 

Before pushing this comparison any further it might be well to draw a 
conclusion on the general issue of what to do about the Charter and the an- 
swer there is perfectly simple: adopt it, ratify it, set to work under it, make 
the most of it, even without any illusions as to its perfection or, alas, con- 
cerning its perfectibility. As will appear, the document is amazingly good 
in many respects, in view of all the surrounding circumstances, and in any 
case there is no possibility of getting any better international constitution 
just now. The best way to prove the defective character of some features 
of the Charter, for that matter, is to let them reveal themselves in practice. 
On the other hand there is no justification for hysterical exaggeration of the 
excellence of the Charter or of the consequences of American participation or 
prompt participation and so on. The tactic of progress in international 
codperation is far from a simple matter ‘4 and the childish extravagance of 
some partisans of international codperation is not clearly helpful, in the net 
balance. On the other side of the picture the current demands or opposition 
of certain states to the more radical proposals for international organization 
do not necessarily mean that those states are in principle opposed to the latter 
as a Whole but simply that they attach only a relative degree of importance 
to it under the circumstances of their own existence, a perfectly normal 
attitude. A measure of sanity is surely not too much to ask in this whole 
matter. 

The general framework of the new organization resembles that provided 
in the Covenant quite closely, as was inevitable.6 The most striking dif- 


2 Arts. 73, 76. 8 Art. 11, par. 4; Art. 16; Art. 24, par. 2, etc., etc. 

‘See article by the present writer on this problem in the Journal of Comparative Legisla- 
tion, Vol. XVII, Part I (February, 1935), at p. 260, and the very wise if brief treatment of 
the problem in Kelsen, H., Peace Through Law, 1944, pp. viii-ix. 

® See paper by present writer, ‘“The League, A League, or What?”’ in McCormick, T.C.T., 
ed., Problems of the Post-War World, 1945, Chap. XIII. 
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ferences involve the prominence given to the Economic and Social Council 
and the absence of special reference to the International Labor Organiza- 
tion. The former feature seems to be a clear gain; it was anticipated in the 
later days of the League ® and has almost everything to commend it. The 
second difference may or may not be important; if the I.L.O. is maintained 
and given a place commensurate with its value among the special organiza- 
tions codrdinated with the new organization the natural and desirable end 
would be achieved; if the I.L.O. is outlawed on the theory that there can be 
no understanding or coéperation between employer and employee then the 
result would be very unfortunate. 

In matters of detail comparison between Charter and Covenant may most 
profitably be made on the following points: (1) composition of the Security 
Council and voting procedure; (2) the position of the Assembly; (3) the Sec- 
retariat; (4) relations with other organizations; (5) protection of minorities; 
(6) dependencies; (7) treaty revision and international legislation; pacific 
settlement; (8) security; (9) withdrawal and expulsion or suspension; (10) 
amendments. 

On the first point there is great similarity between Covenant and Charter, 
with improvement in the latter. The outcry against the limited veto of the 
Great Powers, reminiscent of the feature which ruined Polish constitutional 
life before the first Partition, and advocated chiefly by Russia, is thoroughly 
justified if judged against the progress made in international procedure in 
recent decades and what the peoples of America, Britain, and other coun- 
tries would probably have been willing to accept and to make their politi- 
cians accept. But the solution actually adopted is a good step in advance 
of League Council procedure. Here as elsewhere the characteristically dis- 
torted reporting of the news by correspondents at San Francisco has not 
given a true picture of the situation. 

Respecting the Assembly and Secretariat the provisions of the Charter 
seem to improve upon the Covenant noticeably though not to a revolution- 
ary degree unless a large abandonment of the unanimity rule be so regarded. 
The effort to muzzle the Assembly failed and Art. 10 of the Charter might 
well have ended after its first seventeen words. Special items added con- 
cerning the Secretariat 7 should be very helpful also. 

The provisions concerning relations with other organizations,*® even 
private organizations,® constitute an enormous advance over Art. 24 of the 
Covenant, except for the lack of reference to the League and the Labor 
Organization. At the same time difficulties must be expected in carrying 
out this laudable program. 

The technique of group minority protection practiced under the League 


¢ League document A.23.1939. 

7 Art. 100, par. 2; Art. 101, par. 3. 
8 Arts. 57-59, 63. 

Art. 71. 
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though not mentioned in the Covenant is abandoned in favor of the more 
radical method of the bill of human rights in terms of the individual.!® This 
should constitute another great advance although that depends upon the 
success of the new venture. The shift is at once an abandonment of an his- 
toric institution before the new practice has been established and a bold and 
radical step forward in principle, a part of the great expansion of economic 
and social provisions in the Charter. 

The section on international supervision of dependency administration in 
the Charter " constitutes a striking advance over Art. 22 of the Covenant. 
A strained effort * to tie up this matter with “international peace and se- 
curity’ mars the picture slightly but the treatment is so good on the whole 
—and in certain details *“—that little but commendation seems in order. 

On the other hand the Charter is grossly lacking in provisions for inter- 
national legislation and for revision of existing international instruments, 
somewhat more backward than the Covenant in this respect and far more 
backward than the constitutions of various other international organiza- 
tions. Provision is made “ for the examination of any “situation’’ likely to 
disturb international peace and security but the action which may be taken 
for curing the “situation” is merely that of recommendation or advice. This 
is characteristic of the whole Charter: any grant of legislative authority is 
studiously avoided. Now if the desired ends (peace, progress, and human 
welfare) can be achieved entirely by agreement and voluntary coéperation 
then this is not only harmless but positively beneficial; that this should 
turn out to be the case would be a miracle unparalleled in history. 

The provisions for pacific settlement by the Council are of the same 
character. Whether they constitute an improvement on the analogous 
articles of the Covenant, which were more fully developed in the direction of 
definitive and binding authority, remains to be seen. It is in this matter 
and the preceding that the Charter might be said to harbor organic political 
and juridical weaknesses. 

The sanctions system of the Charter, on the contrary, goes much further 
than the Covenant in the direction of decisive power. The arrangements 
should be much more effective than those of the Covenant, with one im- 
portant exception namely the removal of sanctions action by the Great 
Powers among themselves from the purview of the Charter or any other 
legal regulation, as a result of the veto. Of course, repressive action will be 
taken in case of aggression, veto or no veto (would the prospective victims 
or other interested states sit idly by?), but under the Charter this action 
would lack the character of community police action. Beyond this the 
possibility that four—or five or more—of the Great Powers might, by the 
possibility of their intervention, prevent aggression by another Great Power 

# Art. 55C. See also the repeated condemnation of any discrimination on grounds of 
“race, sex, language, or religion’’ (Arts. 1, 13, 55, 76, etc.). 1 Arts. 73-91. 

2 Arts. 73C, 76A, ete. 13 Arts. 86C, 87C. 14 Arts. 11, 14, 34. 8 Arts. 33-38. 
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has been abandoned, without reason of history or principle, apparently, 
except the desire to escape such restraint, which is a flagrant retrogression 
in comparison with the League system. It is again characteristic of the 
Charter that great power is joined to great political discretion,!* in spite 
of frequent references to international law!’ in the Charter (not in the 
original Proposals), whereas the Covenant contained rather careful legal 
prescriptions without assured physical support. Again the Covenant 
pattern is unquestionably the more mature, as the art of government has 
been evolved through the ages, but perhaps there is an adequate explanation 
for the retrogression enshrined in the Charter; if nature is allowed to take its 
course practice under that document will in due time be formulated in legal 
rules by usage. Provisions for regional security systems in the Charter 
may be very good or very bad in effect, depending upon how they are 
utilized. 

The treatment of the problem of acquisition and loss of membership in 
the new organization constitutes on the whole an advance over the Covenant. 
There is not much difference between the two with respect to entry or 
election (both contain unavoidable elements of political arbitrariness) ,’and 
the Charter provisions (or lack of them) are in advance of the Covenant with 
regard to withdrawal, suspension (not in the Covenant) and expulsion. 
Failure to recognize any right of withdrawal is certainly strong doctrine; 
it is to be hoped that no states will hesitate to join on this account or will 
later, in the silence, try to invoke common-law international rules regarding 
termination of treaties, but it is almost certain that this is exactly what 
will happen. 

Finally the new provision for amendments is more advanced than that of 
the Covenant, even allowing for the Great Power Veto (in the Covenant all 
members of the Council held a veto power). There is also a provision '° for 
a general review of the Charter on vote of the Assembly (majority or two- 
thirds) which could conceivably be used to circumvent this veto (by sub- 
stituting a whole new Charter). 

Thus on the whole the Charter constitutes a considerable advance over 
the League Covenant with a few more or less critical points (pacific settle- 
ment; revision of treaties; definition of the ‘‘domestic’’ question '®) where 
it is backward by comparison. In a number of other very special matters 
such as treatment of non-members,”° closer relations between Court and 
League,” validity of treaties,2* the Charter is likewise more advanced than 
the Covenant. In at least one matter (equal validity of the versions of the 
Charter in different languages) “ it is unquestionably and utterly absurd 
as the sequel will doubtless soon demonstrate; the Treaty of Versailles was 


6 See the exception in Art. 94, par. 2, for those cases which reach the International Court 
of Justice. 17 Preamble, Art. 13, etc. 18 Art. 109. 

19 Compare Art. 2 (7) of the Charter with Art. 15 (8) of the Covenant. 

20 Art. 2, par. 6. #1 Art. 92. 2 Arts. 102-103. % Art. 111. 
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guilty of the same fatuous error. In spite of its defects it should, however, 
as already suggested, be ratified and put into operation, and improved as 
time goes on. 

PiTMAN B. PoTTER 


HERBERT WRIGHT 
1892-1945 


On April 12, a few hours before President Roosevelt passed away, the 
American Society and Journal of International Law suffered a severe loss 
in the sudden and unexpected death of Herbert Wright, a member of long 
standing, an admired and respected colleague, and a faithful and valued 
collaborator. Only fifty-three years old when he died, Dr. Wright had been 
a member of the Society for twenty-four years, during many of which he 
had served on the Executive Council and on various committees. For the 
last ten years he was the Chairman of the Society’s Committee on Publi- 
cations of the Department of State and in that capacity he earned the 
gratitude of teachers and other members of the profession, as well as officers 
of the Department of State, for his effective work in urging the continuation, 
expansion, and improvement of the Department’s publications program and 
in supporting that program and obtaining appropriations from Congress 
for that purpose. Dr. Wright was a constant contributor to the American 
Journal of International Law and in recognition of this service he was 
elected to the Board of Editors a year before he died. 

He was born in Washington and educated at Georgetown and Catholic 
Universities. For some years he edited classical and international legal 
publications for the Carnegie Institution of Washington and later for the 
Carnegie Endowment for International Peace. He became an editor in the 
Department of State in 1918-1919 and again in 1929-1930. During the 
latter term of service he was editor of the Inter-American Conference 
on Conciliation and Arbitration, at Washington, in 1928-1929, the In- 
ternaticnal Conference on the Safety of Life at Sea, in London, in 1929, 
the International Technical Consulting Commission on Radio Communi- 
cations, at The Hague, in 1929, and the Naval Conference at London in 
1930. From 1923 to 1930 Dr. Wright was Professor of Political Science at 
Georgetown University. He then became Professor of International Law 
and Head of the Department of Politics at the Catholic University of Amer- 
ica which position he held at the time of his death. 

He was a member of the International Commission between the United 
States and Latvia and was twice Secretary of the Conference of Teachers 
of International Law and Related Subjects. He was the author and editor 
of several works on the classics of international law and of biographical 
sketches of diplomats and statesmen in the Dictionary of American Bi- 
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ography. For several years he conducted weekly luncheon meetings of a 
group of political scientists and international lawyers in Washington for the 
discussion of current topics, which were largely attended. One of the last 
services he performed was a detailed comparison of the Dumbarton Oaks 
proposals for an international organization with the Covenant of the League 
of Nations, which was intended for eventual publication in the American 
Journal of International Law. It was published in preliminary form as a 
Senate document. 

The death of Dr. Wright at this critical period of transition in international 
affairs is a severe loss not only to the American Society of International 
Law and its Journal but to the teaching profession and all others interested 
in the diffusion of knowledge concerning the promotion of better under- 
standing of international relations and the orderly development of world 
affairs. 

GrorGE A. FINCH 
Editor-in-Chief 


CURRENT NOTES 
INTER-AMERICAN LAWYERS MEET! 


President Oscar Davila I., of the Inter-American Bar Association, an- 
nounces that its Fourth Conference will be held at Santiago, Chile, on Oc- 
tober 20-29, 1945. 

The Colegio de Abogados de Chile of which Dr. Davila is also President, 
will be the host association and its organizing committee for the Conference 
has been busily engaged in working out an interesting program for the meet- 
ing. This will include the following activities and functions: 


PROGRAM 
Thurs. Oct.18 10A.m. Meeting of Executive Committee 
Fri. 19 10a.m. Meeting of the Council 
Sat. 20 Registration of Delegates and presentation of Credentials 


11 a.m. Official visit to his Excellency the President of 
the Republic and to the Supreme Court 
6 p.m. Ceremony in honor of don Andres Bello 


Sun. 21 11a.m. Opening plenary session 
Mon. 22 9a.mM.and3 p.m. Committee meetings (Round Tables) 
3 P.M. Meeting of the Resolutions Committee 
Tues. 23 Committee meetings (Round Tables) 
Wed. 24 Committee meetings (Round Tables) 
Thurs. 25 Committee meetings (Round Tables) 
10 a.m. Meeting of the Council 
Fri. 26 9a.M.to12Mm. Meeting of Resolutions Committee 


10 a.m. Meeting of the Council 

3 p.M.to6 p.m. Meeting of Resolutions Committee 

Sat. 27 Q9a.m.to12™m. Meeting of Resolutions Committee 
10 a.m. Meeting of the Council 
3 P.M. Closing Plenary Session 


Sun. 28 Trip of Delegates to Valparaiso and Vifia del Mar 
Mon. 29 ‘Trip of Delegates to Valparaiso and Vifia del Mar 
Tues, 30 104.mM. Meeting of the Council 


The Conference will function through seventeen Committees or Sections 
which have been assigned topics for discussion in part as follows: 


Committee I — Immigration, Nationality and Naturalization 


1) The need of developing a controlled immigration as an attribute to 


1On the Nuro Conference of the I.A.B.A. see this JourNAL, Vol. 38, No. 3 (October, 
1944), p. 684. 
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sovereignty, which will assure a demographic unity in the face of the varied 
elements of colonization required by the different geographic conditions and 
climates in the countries of the Continent. 

2) Distribution and compilation of legal provisions of the American coun- 
tries tending to prevent or to solve the conflicts between nationality and per- 
sonal status. 

3) Suppression of impediments to international travel by the citizens of 
American nations. The identification ticket or card to be the only require- 
ment for entering and leaving the national territory. 


Committee II — Tazation 


1) Taxation of business income. 

2) Adaptation of tax legislation to actual income, without burdening the 
capital, eliminating the system of presumed income. 

3) Judicial powers of Administrative Organs; procedures and appeals 
against their tax settlements and decisions. 

4) Incentive taxation for international business, including prevention of 
a) discriminatory taxation; b) double taxation through means of reciprocal 
exemption of certain items of income, or the allowance of the credit for a tax 
paid at source against the tax paid at the fiscal domicile of the recipient; c) 
of extraterritorial taxation through agreement on appropriate rules of allo- 
cation. 


Committee III—Administrative Law and Procedure 


1) Administrative tribunals. 

2) Execution of decisions of foreign tribunals. 

3) Advantage of providing judicial review on the merits of the case. 
4) Responsibility of the State. 


Committee I[V—Commercial Treaties and Customs Laws 
Section A—Commercial Treaties 


1) Inter-American economic coéperation on the basis of the preservation 
of the development of the natural industries of each American nation. 
2) Protection methods in Inter-American commerce. 


Section B—Customs Laws 


1) Pacts or agreements for continental customs unity. 

2) Free zones and free ports. 

3) Analytical study of the various American customs tariffs in order to 
fix and determine the amount of aid which the industrialists of each country 
receive from the State. 

4) Customs violations. 

5) Problems introduced by the customs regulations in freight contracts. 
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Committee V—Nattonal Centers of Legal Documentation and Bibliographical 
Indices of Law Materials 


1) Advantage of cataloguing on cards the opinion of each decision rendered 
by the superior tribunals of each nation. Form and conditions to be included 
in this work. 

2) Advantage of cataloguing on cards every law or regulation of general and 
permanent interest enacted in each country. Form and conditions to be 
included in this work. 

3) Advantage of making uniform and simplifying the legal terminology to 
the point of formulating a Pan-American Legal Dictionary. 

4) Advantage of cataloguing on cards articles in periodicals dealing with 
legal subjects. Form and conditions to be included in this work. 

5) Advantage of cataloguing on cards the debates on legislation. Form 
and conditions which should be included in this work. 


Committee VI—Comparative Constitutional Law 


1) Study of the principles consecrated in the Constitutions of the American 
nations relative to the development of the Judicial Power. Criticism of the 
various systems of appointments of magistrates and judges. Influence 
which the rules which may be adopted on this point may have on the inde- 
pendence and permanency of the judiciary. 

2) Study of the powers of the superior courts or tribunals of the American 
Republics to declare unconstitutional or inapplicable the law in a certain 
case because it is contrary to a precept of the Constitution; advantages and 
disadvantages offered by this system. 

3) Study of the principle of the constitutional supremacy established 
among the American countries, the practical and legal methods for its main- 
tenance, through an analogous or similar suit to the Mexican suit of amparo. 

4) That in the preparation of papers on constitutional law to be presented 
to the Inter-American Bar Association, particular care should be taken in 
considering the living Constitution, perpetuated through acts, at the same 
time as the written Constitution based on its text. 


Committee VII—Communications, Including Air Law, Telecommunications, 
Maritime and Highway Transportation 


1) Uniform facilities in international air transportation, without detri- 
ment to the exception of coastwise transportation of the respective national 
services. 

2) Simplification of the requirements and uniformity of the documents 
required for transportation by air of passengers and merchandise. 

3) Uniformity of the provisions which regulate the radiocommunication 
Services, particularly the licenses for operation and use of the same, on the 
basis of the principle of freedom established in Recommendation III of the 
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Second Inter-American Conference on Radiocommunications of Santiago, 
in January, 1940. 

4) Ownership title of motor vehicles. The liability in urban and highway 
traffic. Accidents. Penalties. Traffic courts. 

5) Restriction on ownership for the benefit of a program of highway im- 
provement. Legal regulations of servitudes affecting roads, such as trans- 
mitting lines of telegraphs, telephones, tubes, etc. 

6) Legal principles which should regulate the codrdination of international 
transportation by land, river, sea and air. 

7) Regulation of international transit on the basis of simplification of re- 
quirements and required documents. 

8) Simplification of the requirements for international maritime naviga- 
tion. 


Committee VIII—IJndustrial, Economic and Social Legislation 


1) Legal principles regulating the procedure in cases of intervention by the 
state in labor conflicts. 

2) Legal principles covered in the procedure for the regulation of the use 
of natural resources. 


Committee IX—Penal Law and Procedure 


1) Law on the criminal liability of corporate persons. 

2) Territoriality of criminal law. 

3) Duties of judges and attorneys in penal procedure. 

4) Civil liability resulting from crime (tort). 

5) Prescription in criminal matters. 

6) The judging and punishment before the courts of one country of the 
offense committed in another country. 


Committee X—Territorial Waters and Oceanic Fisheries 


1) Legal principles referring to the procedure to regulate the exploitation 
of the resources of the oceans and seas. 

2) Legal principles relative to the use of maritime waters for industrial 
purposes, such as the installation of ‘floating islands.” 

3) The possibility and methods of compiling information with respect to 
the history of international rivers in America, relative to the legal prin- 
ciples involved in treaties, conventions and judicial decisions. 


Committee XI—Admiralty Law 


1) Uniformity of certain concepts of maritime risks. 
2) Unification of legislation with respect to shipping documents based on 
the rules of the Brussels Convention of 1924.” 


2 Text in this JouRNAL, Vol. 27, No. 1 (January, 1933), Supplement, p. 18. 
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3) Uniformity in the regulation of collision, salvage and aid, based on the 
agreements of the Brussels Convention of 1910.' 

4) Property rights in shipments, and the methods of acquisition and 
transfer. 

5) Maritime credits, their classification and privileges. 

6) Maritime liens, formalities and legal effects. 


Committee XII—Activities of lawyers’ associations (bar associations) 


1) Legal organization of lawyers and disciplinary jurisdiction. 
2) Social security for the legal profession. 

3) Legal aid to the poor. 

4) Professional secrecy. 


Committee XIII—IJntellectual and Industrial Property 
Committee A—Committee on Intellectual Property 


1) Nature of legal aid in intellectual production. 

2) The moral rights of the author and the adequate legal protection 
thereof. 

3) Study and discussion of the Draft of a Uniform Law on Literary, 
Scientific and Artistic Property which the Inter-American Academy of 
Comparative and International Law of Havana will present. 


Committee B—Industrial Property (Patents and Trademarks) 


1) Advantage of making uniform the legislation with respect as to what 
constitutes a patentable invention, or a trademark proper for registration, 
and the reasons why one or the other would fail to be so. 

2) Administrative measures recommendable for aid in the exercise of the 
rights corresponding to the owner of an invention patent of a privilege of an 
industrial model, or of a trademark, and the possibility of making the legis- 
lation uniform in this respect. 

3) To whom does the right of industrial property belong in the case of an 
invention made by an employee? 


Section XIV—Legal Education 


1) Studies and prerequisites to legal education. 

2) Description of each course of legal study and of teaching methods. 

3) Requirements for admission to the bar. 

4) Importance of ethics and equity in law studies. 

From the Mexican Conference the study of the following proposed resolu- 
tions were left pending and they are assigned to this section: 

5) The Inter-American Bar Association proposes to the Universities and 
Law Schools of America that they so organize their programs that they will 


3Text in Malloy, T'reaties, Vol. III, p. 137. 
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be more comprehensible to alien students who study comparative legislation 
of the Americas and easier to assimilate. 

6) That a study be made of a system to the effect that the students in the 
universities and law schools of one country of the Americas may obtain recog- 
nition of the value of their work in the universities or law schools of any other 
country of America. 


Section X V—Comparative Civil and Commercial Law 
Committee A—Laws on Trusts (fideicomiso) 


1) Study of the principles of Anglo-Saxon ‘‘trusts. ”’ 
2) Advantage of making uniform the legislation on ‘trusts. ”’ 


Committee B—Unification and coérdination of the legislation with respect to 
legal status of persons 


1) Unification of legislation relative to the constitution, and to the nation- 
ality of juridical persons (corporate bodies) in private law. 

2) Unification of legislation concerning the requirements for the validity of 
marriages and divorces. 


Committee C—Unzfication of the law of obligations and contracts, civil and 
commercial 


1) Unification of law on letters of exchange and promissory notes. 

2) Unification of insurance law. 

3) Unification of law on terrestrial and maritime transportation, princi- 
pally referring to the general conditions of booking-tickets, and of charter- 
ing and freight documents. 

From the Mexican Conference the study of the following resolution was 
left pending: 

4) That a special committee be appointed to study the possibility of en- 
acting a uniform law in the various countries of America to control interna- 
tional cartels and if the committee is of the opinion that the law is practi- 
cable, for the purpose that it propose adequate legislation. 

5) Unification of obligations and contracts in general. 


Section XVI—Municipal Law 


1) Legal principles and practice followed in the relations of a central ad- 
ministration and the municipality with regard, particularly, to municipal 
autonomy and administrative protection. 

2) Legal restrictions, controls and procedures with respect to municipal 
credit and its guarantees. 


Committee X VII—International Post-War Juridical Problems 


1) Diplomatic protection; the Calvo clause and the guarantees of interna- 
tional rights of man. 
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2) Diplomatic protection of citizens abroad. 

3) The proposed resolution with respect to these two topics, which reads 
thus: 

a) To urge that, within the world order, the ‘‘ Diplomatic Protection of 
Nationals Abroad”’ be replaced by ‘‘ International Protection of the Rights of 
Man”’ maintaining the former transitorily (temporarily) while an appro- 
priate international system for the application of the latter is being organized, 
only for those cases which are very clearly cases of denial of justice, strictly 
interpreted, which are to be found expressly provided for in treaties and con- 
ventions to which the claiming state, as well as the one which is object of the 
claim are parties. 

b) To declare, with respect particularly to America, that the nations of 
the Continent, because of the similarity of its republican institutions, its 
inviolable ambition for peace, its profound sense of humanity and tolerance, 
and its absolute adherence to the principles of international law of equality in 
the sovereignty of the nations and individual freedom without religious or 
racial prejudices, ‘‘have reached an analogous reasonable standard of jus- 
tice,’ which makes diplomatic protection unnecessary, because between 
Nations fulfilling such conditions, it is a universally accepted principle, 
without a single discrepancy, that the maximum to which a foreigner can 
aspire is an equality of rights with the national. 

c) That the American republics work through treaties as the first step 
towards a goal of total and explicit abolition of diplomatic protection, that 
two continental conventions be signed, which later may be transformed into 
world conventions, consecrating therein respectively the integral validity of 
the Calvo Clause—which is nothing more than a legal formula to obtain the 
practical application of the principle of equality in the rights mentioned in 
the above paragraph and the non-liability of a nation for damages caused by 
foreigners resident therein, by virtue of, or on the occasion of civil wars. 

4) The proposal of Don Octavio Vejas Vasquez, formulated at the third 
Conference, with respect to Inter-American Post-War Organization. 

5) International Law Organizations in the Post-War Period. 


Arrangements have been made with the Pan-American Airways for a 
15% discount on the regular rates for delegates and their immediate families 
accompanying them. 

Hotel reservations should be made by the delegates. They should com- 
municate directly with Senor don Ignacio Ureta Errazuriz, Federacion Inter- 
Americana de Abogados, calle San Martin No. 98, Santiago, Chile, by air 
mail as it is important to make reservations at an early date. 

Wiuu1aM Roy VALLANCE 


RECENT LEGISLATION AFFECTING THE AMERICAN FOREIGN SERVICE 


On May 3, 1945, President Truman signed a significant bill designed to 
adapt the Foreign Service of the United States more effectively to its new 
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needs and responsibilities.* The measure had been pending in Congress for 
over a year, but, owing to the pressure of other important legislation, was 
not finally acted upon until this Spring. 

The new law modifies or supplements the Moses Linthicum Act of 1931, 
which is the present organic act of the Foreign Service, in several important 
respects: 

First: It creates a new group of administrative and fiscal personnel within 
the Foreign Service. The purpose of this is to permit the recruitment from 
both within and outside the service of individuals qualified to perform admin- 
istrative duties at foreign posts, and to provide for the classification and 
salaries of such personnel commensurate with those duties. Prior to the 
passage of this legislation there was no special group of administrative per- 
sonnel in the Foreign Service and the administrative duties at the foreign 
posts were performed either by some of the regular career officers or by senior 
clerical employees (with salaries up to $4,000) who had been promoted from 
the lower grades. Some of these clerical employees were actually performing 
duties above those of their classification and salary status and this situa- 
tion can now be corrected under the recent legislation. 

The new law provides for three classes of administrative officers with 
salaries ranging from $3,500 to $5,600, three classes of administrative assist- 
ants with salaries ranging from $2,600 to $3,800, and two classes of clerks 
with salaries ranging up to $2,900. The entire group is referred to as ‘‘the 
administrative, fiscal, and clerical personnel of the Foreign Service.’”’?’ They 
will be appointed by the Department of State, and will be entitled to the 
same administrative promotions in compensation which apply to civil service 
personnel in other agencies of the federal government. 

With the reopening and reorganization of our Foreign Service establish- 
ments in Europe and other liberated areas there is an increased need at the 
present time for administrative personnel and the new law should greatly 
facilitate their recruitment. In the past, with clerical personnel in the 
higher grades being often used for administrative work, the only channel for 
obtaining such personnel under the 1931 law was through promotion from 
the lower grades. Under the new provisions it will be possible to supplement 
this with direct appointments of qualified individuals from the outside. The 
Department of State has no intention, however, of resorting to such outside 
appointments until it is certain that the needed positions cannot be filled by 
promotions from within the existing clerical service. Many senior clerical 
employees have already become expert in fields such as office administration, 
citizenship and immigration work, shipping, and commercial and economic 
reporting. ‘The Department has every intention of seeing that these individ- 
uals are given the salary classification and status which they have long since 


* Public Law 48, 79th Congress. Text below, Supplement, p. 159. This note was pre- 
pared as part of a broader study on the American Foreign Service now in process under a 
grant from The American University, Washington, D. C. 
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deserved, and that other clerical employees with administrative capacities 
are promoted to a suitable classification in the new corps of administrative 
and fiscal personnel. But, subject to this principle, the Department will 
have a much wider field than heretofore from which to recruit administrative 
officials for its Foreign Service establishments. Already the work of classi- 
fying the positions in the new administrative, fiscal, and clerical service, and 
of filling these positions wherever possible by promotion from the clerical 
ranks, has begun.! 

Second: The new law permits the assignment for special duty in the Foreign 
Service, for periods up to four years, of qualified personnel from the Depart- 
ment of State or of qualified personnel from other federal agencies who have 
rendered five years or more of government service.” This is a very signifi- 
cant addition, designed to enable the Foreign Service to expand or contract 
more easily as needed, and to secure the services of trained specialists in 
various fields bearing on foreign relations. 

Since 1941 the recruitment of new officers at the bottom of the scale has 
been temporarily suspended because of the drafting of men of military age. 
At the same time the demands on the Foreign Service have greatly increased 
because of the war, particularly the demand for specialists in such fields as 
economic analysis (to assist in the program of lend-lease administration and 
economic warfare), strategic raw materials and minerals, agriculture, labor, 
civil aviation, cultural relations, and public information services. In order 
to meet this need for specialized personnel, over four hundred qualified per- 
sons have been given temporary wartime appointments in what has been 
known as the Foreign Service Auxiliary.’ 

The Foreign Service Auxiliary as such will be terminated at the close of the 
present emergency period but it is anticipated that the need for many of 
these specialists will continue thereafter as the United States assumes an 
ever widening responsibility in international affairs. The new foreign service 
law recognizes this by permitting the assignment of qualified officers from 
other federal agencies as well as the Department of State for periods up to 
four years. These officers will be appointed to the Foreign Service by the 

1 Department of State Bulletin, May 20, 1945, p. 939. 

? It is not entirely clear from the wording of the law whether State Department personnel 
will also have to have had five years of government service before they can be given these 
temporary assignments to special duty in the Foreign Service. It will be necessary to await 
a legal opinion to settle this point. 

*Some two hundred additional appointments to the Auxiliary have also been made of 
younger men who have been deferred from military service for physical reasons, or who have 
been discharged from the armed services. They have been appointed as junior officers and 
have been assigned to general consular duties. Counting both the specialists and the junior 
officers, there was a total of 637 Foreign Service Auxiliary officers on March 1, 1945, as 
compared with 766 regular Foreign Service officers—which gives some idea of the important 
role played by the Auxiliary in meeting the wartime need for expansion in the Foreign 


Service at a time when it was not practicable to offer the regular entrance examinations: 
Congressional Record, March 27, 1945, p. 2921. 
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Secretary of State after careful examination of their background and qualifi- 
cations. They will be commissioned with designations appropriate to their 
duties in the Foreign Service establishments to which they may be assigned, 
and will receive the salary and allowances of regular Foreign Service officers. 
Upon completing their assignments they will be reinstated in the department 
or agency from which they were originally loaned. 

Third: As a corollary to the above provisions, the act of May 3, 1945, 
provides that regular Foreign Service officers may be assigned to other gov- 
ernment departments or agencies for periods up to three years (or four 
years in case of special need). This will permit a wider utilization by all 
government departments of the special experience of Foreign Service officers. 
Taken together with the provisions discussed in the second section above, it 
will make possible a desirable interchange of personnel between the Foreign 
Service and other government agencies, with mutual advantages to all 
concerned. 

In actual practice the assignment of Foreign Service officers to other 
government agencies will not be an innovation. On many occasions such 
officers have been “‘lent’’ to other agencies to perform specific jobs. The 
new law recognizes this and makes it legally possible. 

Fourth: A very significant provision from the standpoint of morale among 
Foreign Service officers is that which removes the limitations prescribed by 
the 1931 act and its predecessor of 1924 on the percentage of officers who can 
be included at any one time in the first six classes of Foreign Service Officers. 
According to the 1924 and 1931 acts the number of officers in the first six 
classes were limited to the following percentages of the total number of offi- 
cers in the service: Class I, 6%; Class II, 7%; Class III, 8%; Class IV, 9%; 
Class V, 10%; and Class VI, 14%. By this provision no more than 54% of 
the total officer personnel could be included in the first six classes at the same 
time. 

During the present wartime emergency this operated to produce a very 
undesirable situation. The officers at the top, who would have normally 
retired, remained loyally at their posts because of the increased need for per- 
sonnel and the inability to secure younger men at the bottom of the scale. 
This caused an almost complete closing of the opportunity for promotion of 
officers from the middle classes into the higher classes since the latter re- 
mained filled up to their legal quotas. There resulted consequently a lower- 
ing of morale and efficiency among many officers who deserved promotions 
but could not expect them. 

It had also been discovered from twenty years’ experience with the Rogers 
Act that a certain number of officers would rise to Class IV and at that point 
reach the peak of their development. They would still be satisfactory off- 
cers of that class but not merit further promotion. Since this class was lim- 
ited by law to nine percent of the service this meant that Class IV became 
quickly filled up and remained that way. There were not enough promo- 
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tions from Class IV to Class III to make room for all the men in Class V who 
deserved promotions to Class IV and this meant that promotions were 
blocked for some distance down the line. Class V remained full to its limit 
of ten percent of the service, thereby blocking the promotions of men in 
Class VI. Class VI in turn, which was limited to fourteen percent of the 
service, usually remained full and this held up the promotion of men in 
Class VII.‘ 

The purpose of these percentage limitations was evidently to assure that 
the Board of Foreign Service Personnel, in recommending promotions, 
would not overload the upper classes. The experience of the past twenty 
years, however, has shown that the Board does not operate in this way, and 
that it is not likely to promote individuals who do not deserve it nor to upset 
a proper balance between the classes. The repeal of the limitations will 
make it possible at last to accord promotions where deserved, without artifi- 
cial restrictions, and will help greatly to bolster morale and efficiency in the 
Foreign Service. 

On May 14, 1945, a series of promotions was announced, under authority 
of the new legislation, representing the first step toward the belated recog- 
nition of merit for officers who should have been advanced during the past 
two or three years.’ The Board of Foreign Service Personnel has further- 
more decided to suspend temporarily the administrative regulation prescrib- 
ing 4 minimum of two years service in Classes V and above before becoming 
eligible for promotion, and eighteen months in Classes V-VIII. In its place 
a rule requiring only one year of service in any of the classes will be applied. 
This action has been taken in fairness to those officers who have missed not 
merely one but two promotions because of the percentage limitations and it 
will facilitate more rapid promotions than could ordinarily take place. The 
suspension will not be permanent for the eighteen-months-two-year rule is 
regarded as a good one in normal circumstances. But until the personnel 
of the Foreign Service can be again brought into a proper balance and quali- 
fied junior officers given the rank to which their records entitle them the 
promotion procedure will be speeded up in this manner.’ In a few cases of 
special merit double promotions will be granted and several of these were 
announced in the list of May 14. 

Fifth: Finally, the law of May 3, 1945, provides various minor administra- 
tive adjustments in the organization of the Foreign Service: 

a) Formal legal provision is made for representatives of the Departments 
of Agriculture and Commerce to sit as members of the Board of Foreign 
Service Personnel when the selection and assignment of agricultural and com- 
mercial attachés and specialists are being considered. This simply formalizes 


‘ Nathaniel P. Davis, ‘‘How Promotions Are Made,” in American Foreign Service Jour- 
nal, August, 1944, p. 407. 

* Department of State Bulletin, May 20, 1945, p. 939. 

* Davis, as cited, p. 408. 
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the situation which has existed since the Foreign Agricultural Service and the 
Foreign Commerce Service were incorporated in the Foreign Service by 
Reorganization Plan Number 2 of May 9, 1939. 

b) The provision of the 1931 act is repealed which required that Foreign 
Service officers assigned to the Division of Foreign Service Personnel could 
not be promoted to the grade of Minister or Ambassador during this assign- 
ment or for three years thereafter. This makes it possible for these officers 
to be accorded the same opportunity for advancement as exists for other 
officers in the service and removes what heretofore amounted almost to a 
penalty attaching to an assignment in this division. 

c) The provision of the 1931 act is repealed which prescribed that only 
Foreign Service officers of Class I could be assigned to the Division of 
Foreign Service Personnel. Officers of other classes may now be assigned 
there. 

d) It provides that the Director of the recently created Office of Foreign 
Service shall be a Foreign Service officer of Class I. 

e) It clarifies the provisions for the bonding of Foreign Service personnel 
by stating specifically that only one bond shall be required for the faithful 
performance of all the duties which may be assigned them. Separate bonds 
are not to be required for different parts of the duties which may be assigned 
to a man under different statutes. This was apparently the intention of the 
earlier legislation but in practice it was not so interpreted and separate bonds 
were required for various parts of an officer’s duties. A considerable burden 
and expense to the officers resulted from this and the new legislation is in- 
tended to correct the situation. It is now assured that the bond originally 
given by a member of the Foreign Service at the time he enters upon his 
duties shall suffice so long as he remains with the service and so long as the 
penalties guaranteed by the bond are sufficient. 

f) It formalizes, with a few minor clarifications, the legislative provi- 
sions from earlier acts of 1930 and 1931 regarding the allowances for foreign 
service officers and clerks. No basic change in the situation is made, how- 
ever. 

Although the law of May 3, 1945, makes several much needed improve- 
ments in the organization of the Foreign Service it is still regarded by the 
Department of State as only an interim measure which needs to be imple- 
mented as soon as possible by more comprehensive legislation. Careful 
study is being given to this problem by the Office of Foreign Service and there 
is every indication that the Department regards the strengthening of the 
Foreign Service as one of its foremost tasks of the immediate future. 

The expansion and reorganization of the Office of Foreign Service in 
April, 1945, is symptomatic of the Department’s attitude on the subject. 
The office is to become a much stronger unit, with broader responsibilities 
for the over-all administration and coérdination of Foreign Service activities 
and their relationship to the Department of State and other interested gov- 
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ernment agencies. New emphasis is given to the important functions of 
planning in the Foreign Service program and the training of personnel, and 
new divisions are created in the Office of Foreign Service to handle these 
problems. A new Division of Foreign Reporting Services is also created to 
assure that the Department of State and other government agencies are ef- 
fectively supplied with the information they need. The Divisions of 
Foreign Service Personnel, Foreign Service Administration, and Foreign 
Buildings Operations are continued with some realignments of functions and 
responsibilities.’ 

Taken together the legislation of May 3, 1945, and the reorganization of 
the Office of Foreign Service constitute a significant and encouraging step 
toward the goal of an effective and adequately equipped Foreign Service to 
deal with the political, economic, and social problems of the post-war world. 

ELTON ATWATER 


THE UNITED NATIONS WAR CRIMES COMMISSION 


On January 13, 1942, an Inter-Allied Conference met in London at St. 
James’s Palace, which had been placed at its disposal by the Government of 
the United Kingdom. It was the first conference to be convened on the 
initiative of the Allied Governments established in the United Kingdom. 
Its purpose, in the words of Mr. Anthony Eden, Secretary of State for 
Foreign Affairs of the United Kingdom, was ‘‘to make plain the attitude of 
these Governments to the cruel and tragic events taking place in their 
countries.” 

Those taking part in the Conference were the delegates of the Governments 
of Belgium, Czechoslovakia, Free France, Greece, Luxembourg, the Nether- 
lands, Norway, Poland and Yugoslavia. Representatives of Great Britain, 
Australia, Canada, India, New Zealand, the Union of South Africa, the 
United States of America, the Union of Soviet Socialist Republics and China 
were present as guests at the Conference table. After a speech of welcome 
by Mr. Eden, and speeches by the delegates representing the Allied countries 
under enemy occupation, these delegates signed a Joint Declaration on 
Punishment for War Crimes which read as follows: 


The undersigned, representing the Government of Belgium, the Government of Czechoslo- 
vakia, the Free French National Committee, the Government of Greece, the Government of 
Luxembourg, the Government of the Netherlands, the Government of Norway, the Govern- 
ment of Poland and the Government of Yugoslavia: 

Whereas Germany, since the beginning of the present conflict, which arose out of her 
policy of aggression, has instituted in the occupied countries a regime of terror characterized 
among other things by imprisonments, mass expulsions, the execution of hostages, and 
massacres, 

And whereas these acts of violence are being similarly committed by the Allies and 


7 Departmental Order No. 1314, effective April 1, 1945: Department of State Bulletin, 
April 22, 1945, p. 777. See also, “Reorganization of the Office of Foreign Service,” by 
Monnett P. Davis, American Foreign Service Journal, May, 1945, pp. 20-21. 
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Associates of the Reich and, in certain countries, by the accomplices of the occupying 
Power, 

And whereas international solidarity is necessary in order to avoid the repression of these 
acts of violence simply by acts of vengeance on the part of the general public, and in order to 
satisfy the sense of justice of the civilized world, 

Recalling that international law, and in particular the Convention signed at the Hague ‘in 
1907 regarding the laws and customs of land warfare, do not permit belligerents in occupied 
countries to commit acts of violence against civilians, to disregard the laws in force, or to 
overthrow national institutions, 

(1) affirm that acts of violence thus inflicted upon the civilian populations have nothing 
in common with the conceptions of an act of war or of a political crime as under- 
stood by civilized nations, 

(2) take note of the declarations made in this respect on October 25, 1941, by the 
President of the United States of America and by the British Prime Minister, 

(3) place among their principal war aims the punishment, through the channel of 
organized justice, of those guilty of or responsible for these crimes, whether they 
have ordered them, perpetrated them, or Se pin in them, 

(4) resolve to see to it, in a spirit of international solidarity, that (a) those guilty or 
responsible, whatever their nationality, are sought out, handed over to justice 
and judged, and (b) that the sentences pronounced are carried out. 

In the declarations referred to in paragraph (2) above, the President of the 
United States had condemned the practice of executing innocent hostages 
and had pointed out that frightfulness sowed the seeds of hatred which would 
one day bring fearful retribution. Mr. Winston Churchill, associating him- 
self with the President’s sentiments, had announced that retribution for such 
crimes ‘‘must henceforward take its place among the major purposes of the 
war.” 

That a similar attitude was adopted by the Soviet Union was implied in the 
Molotov note of January 6, 1942, which indicated that German atrocities 
were being registered. A third note, dated April 27, 1942, announced that 
retribution would be exacted. 

The Chinese Government accepted the principles laid down in the Declara- 
tion of the Allied Governments in a note dated January 9, 1942. The Soviet 
Government subscribed to them on October 14, 1942, when replying to a 
note verbal dated July 23 from the Governments of the nine Allied countries 
under enemy occupation. 

On August 21, 1942, the late President Roosevelt referred to the Joint 
Declaration in a statement which concluded with the words: 


The United Nations are going to win this war. When victory has been 
achieved, it is the purpose of the Government of the United States, as 
I know it is the purpose of each of the United Nations, to make appro- 
priate use of the information and evidence in respect to these barbaric 
crimes of the invaders, in Europe and in Asia. It seems only fair that 
they should have this warning that the time will come when they shall 
have to stand in courts of law in the very countries which they are now 
oppressing and answer for their acts. 


Mr. Winston Churchill, on September 8, 1942, identified the Government 
of the United Kingdom and the House of Commons with President Roose- 
velt’s words. 
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On October 7, 1942, the punishment of war crimes was the subject of a 
debate in the House of Lords. It was introduced by Viscount Maugham, 
who analyzed the problem and described the position after the first World 
War. 

In the course of the debate, the Lord Chancellor, Viscount Simon, an- 
nounced, on behalf of His Majesty’s Government in the United Kingdom that 
it was proposed to set up with the least possible delay a United Nations 
Commission for the Investigation of War Crimes. This decision, he said, 
had been taken after careful study of the subject and close communication 
with others of the United Nations. 

Lord Simon reminded the House of the difficulty experienced by lawyers in 
endeavoring to establish the weight and accuracy of a piece of testimony 
when that testimony had become stale and smudged by the passage of a long 
time before it was recorded. He told the House that President Roosevelt 
was issuing a corresponding statement in Washington that afternoon. He 
added that the proposal had the joint support of the Governments of the two 
countries and had been communicated to the other United Nations directly 
concerned, including the Soviet Union and China, the Dominions and India, 
and the Fighting French. Replies had already been received from the 
Allied Governments established in London and from the French National 
Committee warmly approving and adopting the proposal. 

To prevent any misunderstanding and to take away any possible excuse 
for misrepresentation in enemy quarters, Lord Simon emphasized that the 
aim was not to undertake or encourage mass executions but to fix the crimes 
upon those enemy individuals who were proved to be responsible, whether 
as ring-leaders or as actual perpetrators, for atrocities which violated every 
tenet of humanity and had involved the murder of tens of thousands of 
innocent persons. 

Lord Simon said that a great deal of attention had been given to the very 
difficult question of the steps to be taken for the production of persons 
accused. The Treaty of Versailles had failed to secure the effective punish- 
ment of the principal criminals after the first World War, partly because 
provision for the purpose was only contained in the final Treaty of Peace 
negotiated and signed in June 1919, months after the Armistice. This time 
it was proposed that named criminals wanted for war crimes should be 
handed over at the time of and as a condition of the Armistice with the right 
to require the delivery of others as soon as the supplementary investigations 
were complete. 

In announcing on the same day that the United States Government would 
codperate in setting up a United Nations Commission, President Roosevelt 
declared it to be the intention of the Government of the United States that 
the successful close of the war should include provision for the surrender of 
war criminals to the United Nations. 

On December 17, 1942, a Declaration was made simultaneously in 
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London, Moscow, and Washington in connection with reports that the 
German authorities were engaged in exterminating the Jewish people in 
Europe. In this Declaration, the Governments of Belgium, Czechoslovakia, 
Greece, Luxembourg, the Netherlands, Norway, Poland, the United States 
of America, the United Kingdom, the Soviet Union, Yugoslavia, and the 
French National Committee reaffirmed their solemn resolution that those 
responsible should not escape retribution and their intention to press on with 
the necessary practical measures to that end. 

Some months later, on October 20, 1943, the Commission was brought into 
being, under the title United Nations War Crimes Commission, at a meeting 
of Government representatives at the Foreign Office in London. 

The Commission was set up to investigate war crimes. In a recent debate 
in the House of Lords (March 20, 1945), the Lord Chancellor (Lord Simon) 
said that he regarded the question of dealing with war criminals as something 
very much more than mere retaliation. Justice, he said, was the basis of a 
free life. Civilization could not advance unless everybody was enabled to 
feel that the law was strong enough to protect him from hideous wrong. 
It was absolutely essential to combine to strengthen international law, and no 
single contribution was more likely to strengthen and put in their proper 
shape the world-wide rules of right and wrong than that the war criminals 
should be dealt with on the basis that those who were guilty would be 
swiftly and justly punished. 

The Commission consists of sixteen members—the representatives of 
the Governments of Australia, Belgium, Canada, China, Czechoslovakia, 
France, Greece, India, Luxembourg, the Netherlands, New Zealand, Norway, 
Poland, the United Kingdom, the United States of America, and Yugo- 
slavia. These representatives are all distinguished lawyers and diplomatists. 

The first Chairman was the United Kingdom representative, Sir Cecil 
Hurst, Vice-President of the Permanent Court of International Justice, 
formerly Legal Adviser to the Foreign Office. After his resignation on 
account of ill health he was succeeded as chairman by Lord Wright, Lord of 
Appeal in Ordinary, who represents Australia on the Commission. Lord 
Wright has been Chairman since January 31, 1945. 

The Commission is primarily a fact-finding body, but it has also advisory 
functions. 

Its terms of reference were strictly defined in the Lord Chancellor’s 
statement of October 7, 1942. Its purpose, he said, is to investigate war 
crimes committed against nationals of the United Nations, recording the 
testimony available, and to report from time to time to the Governments of 
those nations cases in which such crimes appear to have been committed, 
naming and identifying wherever possible the persons responsible. 

After its creation, the Commission was entrusted with advisory functions, 
namely, to make recommendations to the Governments on the methods to be 
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adopted to ensure the surrender or capture of the persons wanted for trial 
as war criminals and on the tribunals by which they should be tried. 

Early in its work the Commission urgently recommended to each of the 
member nations to establish national war crimes offices to investigate war 
crimes against the citizens or subjects of their own countries. Each has 
now a war crimes office which detects, investigates, and records evidence of 
war crimes. ‘The national offices receive their information from members of 
their armed forces, refugees, and other sources. The information is checked 
and collated as far as possible. When a national office feels that a case is 
reasonably complete it forwards a summary of it to the United Nations War 
Crimes Commission or its Sub-Commission in the Far East which examines 
the information and materials. 

These bodies, if they believe a war crime has been committed and that the 
information shows that there is, or will be at the time of trial, sufficient 
evidence to justify a prosecution, place the name or description of the 
individual upon their lists. 

Under the above system the Commission performs a limited function and 
proceeds in a manner somewhat similar to that of a committing magistrate. 
The actual investigation, including the detection of crime, interviewing of 
witnesses, and preparation of cases, is done by the official agencies best suited 
to conduct investigations within the national boundaries and according to 
the laws of each country. It is thus unnecessary for an international 
commission to assume the official police duties of each of the nations and 
attempt to operate within the jurisdiction of each country. 

After lists of war criminals have been prepared and transmitted to the 
Governments concerned, they are furnished to the apprehending authorities, 
at present the military authorities, in order that the persons named may be 
apprehended and turned over to the proper nation for trial. 

The Commission has three committees. 

The Committee on Facts and Evidence performs fact-finding functions, 
examining the evidence in its possession mainly in the light of three questions: 

(i) Do the charges made disclose the existence of a war crime or crimes? 
(ii) Is there sufficient material to identify the alleged offender? 
(iii) Is there good reason to assume that, if put on trial, the alleged 
offender would be convicted? 

Detection and investigation of war crimes were hampered while countries 
were still occupied by the enemy. Evidence was difficult to obtain and 
secrecy had to be maintained to prevent alleged offenders from trying to 
escape and to avoid reprisals on persons in enemy hands or on the families of 
members of the Commission in occupied territory. For this reason the 
Commission received only a limited amount of information at first, but a far 
greater amount has since been submitted. 

The Committee on Enforcement and the Committee on Legal Questions are 
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purely advisory. They report their findings to the Commission, which 
advises member Governments accordingly. 

In May, 1944, steps were taken to set up a Sub-Commission or branch of 
the main Commission at Chungking. It is composed of representatives of 
Australia, Belgium, China, Czechoslovakia, France, India, Luxembourg, the 
Netherlands, Poland, the United Kingdom, and the United States. Its 
Chairman is the Chinese representative, Dr. Wang Chung-Hui, Secretary 
General of the Supreme National Defense Council. It is examining in- 
formation against Japanese war criminals, and preparing lists for forwarding 
to all the participating nations. 

The main Commission in London is not precluded from receiving evidence 
of war crimes in the Far East from other channels, and it has considered a 
number of charges against Japanese. 

The Soviet Union is not a member of the War Crimes Commission but has 
set up a commission of its own—the Russian Extraordinary State Commis- 
sion. Both Commissions are working with the same end in view, and in an 
interview on his election as Chairman of the United Nations War Crimes 
Commission, Lord Wright said that close codperation between the two 
commissions was eminently desirable. In his opinion their approaches to 
the common problem are not radically different. 

Members of the Commission have visited the Buchenwald Concentration 
Camp, at General Eisenhower’s invitation. The Commission has also 
conferred with representatives of the military authorities engaged in the 
arrest and identification of war criminals in the European theatres of war as 
well as with United States Congressmen who visited various concentration 
camps. 

As a result of an invitation from the military authorities in Germany, the 
Commission arranged for certain European Governments to send war crimes 
investigation officers to Germany. These officers assist the military 
authorities in collecting evidence of war crimes in the concentration camps 
and elsewhere. 

M. E. Batuurst 
First Secretary and Legal Adviser, British Embassy, Washington, D. C. 


MISCELLANEOUS NOTES 


Students of both comparative law and international law will be interested 
in the new Boletin del Instituto de Legislacion Comparada y Derecho Inter- 
nacional whose publication was begun early this year—albeit the inaugural 
number is marked July-December, 1944—by the Universidad Inter-Amer- 
icana at Panama, under the direction of Dr. Deméfilo De Buen of the 
Instituto. The first issue contains an editorial on the program of the Boletin 
by Dr. Octavio Mendez Pereira, Rector of the University, biographical 
material and tributes to Dr. Justo Arosemena, of Colombia and Panama, 

1 Distributed by the Universidad Inter-A mericana. 
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doctrinal articles on subjects in the fields covered by the review, documentary 
materials, bibliography, and notes of current events. It is intended that the 
Boletin will regularly carry materials of these types. The new publication is 
a welcome addition to international jurisprudence in this hemisphere. 


* * * * * 


In February and March a group of Agreements were signed between the 
United Nations Relief and Rehabilitation Administration and the Govern- 
ments of Czechoslovakia, Greece, Italy, and Yugoslavia which contain 
many points of interest for students of international law and organization.” 
The bulk of each Agreement—the instruments are largely uniform in content 
and even in phraseology—deals with the subject matter of relief, such as 
supplies, services, distribution, and finance, but certain points have a 
strictly legal bearing. Thus the mere fact that the Agreements were 
signed by an international organization on one side and states or governments 
on the other,—notably governments whose legal status also varied greatly ,— 
while by no means entirely new, is still of interest and significance. The 
provisions for diplomatic privileges and immunities for the personnel in- 
volved in the work are very striking as are other provisions relating to the 
jurisdiction of the signatories in general. So finally for the provisions antici- 
pating revision or extension of the instruments. One has the impression that 
somewhat new and possibly fruitful innovations are being made here in con- 
siderable numbers. 

* * * * * 

The first Congress of the Egyptian Society of International Law was held 
in Alexandria on April 5-7 of this year; reports of the meeting are contained 
in the Journal des Tribunaux Miztes, published in that city. Among the 
subjects discussed were the new Arab Union, the problem of the International 
Court of Justice, questions of nationality, refugees, and conflicts of law, 
arbitration and the clause compromissoire, revision of treaties, and immuni- 
ties from jurisdiction. At the opening session, attended by a representative 
of His Majesty King Farouk, a letter was read from the Minister of Justice, 
M. Hafez Ramadan Pacha, welcoming the Society and wishing it all success. 
Prominent parts were taken in the proceedings by the newly elected Presi- 
dent of the Society, M. Amine Anis Pacha, Dr. Abdel Hamid Badaoui Pacha, 
Minister of Foreign Affairs and delegate to the United Nations Conference at 
San Francisco, as well as by the advisers to the Egyptian delegation to the 
United Nations Committee of Jurists which met in Washington on April 9, 
Dr. Abdel Moneim Riad and Dr. Helmy Bahgat Badaoui, both of whom 
attended the meeting of the Washington members of the American Society 
of International Law on April 13 and 14. 

? Documents distributed by the UNRRA. 

*Nos. 3446, 3448, 3451, 3452, 3454, 3455, 3458; copies provided by Judge Jasper Y. 


Brinton. On the founding of the Egyptian society see this JouRNAL, Vol. 38, No. 3 (July, 
1944), p. 473. 
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A new International Arbitration Journal began publication under the aus- 
pices of the American Arbitration Association in April, 1945.4 The new 
review is to succeed the Arbitration Journal (1937-1942) and is to deal chiefly 
with arbitration at the economic level, without being uninterested in the 
broader juridical and political aspects of the question. Articles appear in 
the first issue dealing with commercial arbitration, civil aviation, and similar 
topics, including a brief note on Postwar Financial Settlements by Arthur 
K. Kuhn, of the Board of Editors of this JourNaL. Some attention is given 
to statutory legislation on the subject of arbitration, to Inter-American and 
Canadian activities, and to recent publications in the field. A promotional 
or didactic note is clearly visible in all of the material presented, without, 
necessarily, any disposition to depart from that sound science without whose 
support all art, including the art of arbitration, must more or less fail. 

©. 


4 Wesley A. Sturges, Chairman of the Board; Martin Domke, Research Director; Office: 
9 Rockefeller Plaza, New York City. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fesruary 16—-May 15, 1945 
(Including earlier events not previously noted) 
WITH REFERENCES 
Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congres- 
sional Record; D. S. B., Department of State Bulletin; Zz. Agr. Ser., U.S. Executive Agree- 
ment Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. 7. S., Great Britain 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. 7. S., U.S. Treaty Series. 


September, 1939 
1-May 5, 1945 Worup War. Chronology of 100 outstanding dates: N. Y. Times, May 
6, 1945, sect. 4, p. 5 


October, 1944 

10-January 11, 1945 Mexico—Unirep Srates. Exchanged notes at Mexico City re- 
garding limitation of the production of opium. Texts: D. S. B., May 13, 1945, 
pp. 911-912. 


February, 1945 
13-May 1 Unirep Nations CONFERENCE ON INTERNATIONAL ORGANIZATION. President 
Roosevelt named U. S. delegation on Feb. 13. Members: D. S. B., Feb. 18, 1945, 
p. 217; N. Y. Times, March 2, 1945, p. 18. Text of invitation to U. S. delegates: 
N. Y. Times, March 2, 1945, p. 13. Department of State announcement, em- 
bodying the invitations to 39 nations, in addition to the sponsoring countries, and 
the voting procedure in the general international organization, was released March 
5. Text: D. S. B., March 11, 1945, pp. 394-397; N. Y. Times, March 6, 1945, p. 
10. Neutral nations, ex-enemy countries, and Syria, Lebanon, Iceland and Den- 
mark were omitted, as well as Poland until a government should be set up there in 
accordance with provisions of the Crimea Conference. List of countries invited: 
N.Y. Times, March 6, 1945, p. 9. Syria and Lebanon protested formally against 
their exclusion. N.Y. Times, March 10, 1945, p. 8; London Times, March 9, 1945, 
p. 3. On March 15 the Polish Prime Minister Arcizewski made public in London a 
note of protest on Polish exclusion, sent March 12 to the United States, Great 
Britain, China and all the United Nations except Russia. N.Y. Times, March 16, 
1945, p. 9. Text: Cong. Rec. (daily), March 21, 1945, p. Al463. Partial Text: 
London Times, March 16, 1945, p. 3. Polish Provisional Government’s note de- 
manding invitation to the Warsaw Government was published March 26. N. Y. 
Times, March 28, 1945, p. 16. Text of Tass Agency’s statement supporting inclu- 
sion of the Provisional Government: N. Y. Times, April 1, 1945, p. 24: London 
Times, April 3, 1945, p. 3. Personnel of the delegations: D. S. B., April 8 and 22, 
1945, pp. 609-610; 729-731. Announcement was made April 14 that Foreign 
Commissar Molotoff would head the Russian delegation. N.Y. Times, April 15, 
1945, p. 1; D. S. B., April 15, 1945, p. 671. Department of State received April 
18 the Russian note asking that the Warsaw Government represent Poland. 
N.Y. Times, April 19, 1945, p.1. The United States declined the request. N.Y. 
Times, April 20, 1945, p. 1; D. S. B., April 22, 1945, p. 725. List of 46 nations 
represented at opening meeting on April 25 at San Francisco: N. Y. Times, April 26, 
1945, p. 4. Texts of addresses at the opening: N. Y. Times, April 26, 1945, p. 4; 
D.S. B., April 29, 1945, pp. 789-800. Texts of addresses of April 26: N. Y. Times, 
April 27, 1945, p. 12. On April 27 the Conference voted: (1) to invite the Ukraine 
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and White Russian governments to membership; (2) to delegate to Mr. Stettinius 
the chairmanship of the Steering Committee; (3) to approve a resolution inviting 
Poland to revise its government for membership; (4) to rotate the office of presiding 
officer among the sponsoring governments. N.Y. Times, April 28, 1945, pp. 1, 10. 
Voted April 30 to seat immediately Ukraine, White Russia and Argentina. JN. Y. 
Times, May 1, 1945, p.1. Set up on May 1 four Commissions—general provisions, 
general assembly, security council and judicial organization. N. Y. Times, May 
2, 1945, pp. 1, 18. Committee nominations (by country): p. 19. Subjects under 
discussion included war crimes, international trusteeship, ultimate independence 
for colonies, and regional security systems within the proposed international or- 
ganization. Sce daily papers. Texts of amendments to the Dumbarton Oaks 
Proposals offered by the sponsoring governments: D. S. B., May 6, 1945, pp. 851- 
855. 


Ecuapor—Perv. Signed agreement at Rio de Janeiro, ending their 120-year-old 
frontier dispute. N.Y. Times, Feb. 18, 1945, p. 9. 


16-April 11 War Decuarations. Venezuela recognized a state of belligerency with the 


19 


19 


19 


Axis. D.S.B., Feb. 25, 1945, p. 292. Declarations of war were made as follows: 
Uruguay on the Axis, Feb. 22. D.S. B., Feb. 25, 1945, p. 294. Turkey on the 
Axis, Feb. 23. N. Y. Times, Feb. 24, 1945, pp. 1, 6. Egypt and Syria, Feb. 26. 
N.Y. Times, Feb. 27, 1945, p.1. Lebanon, Feb. 27. N.Y. Times, Feb. 28, 1945, 
p. 17. Korean Provisional Government (in Chungking) and Iran on Japan, Feb. 
28. N.Y. Times, March 1 and 2, 1945, pp. 4 and 13; London Times, March 2, 
1945, p. 4. Saudi Arabia on the Axis, March 1. N. Y. Times, March 2, 1945, 
p. 13; D. S. B., March 11, 1945, p. 408. Finland formally declared war on Ger- 
many, stating war had existed since Sept. 15, 1944. N.Y. Times, March 4, 1945, 
p. 1; London Times, March 5, 1945, p. 3. Argentina on the Axis, March 27. 
D. S. B., April 1, 1945, p. 538; N. Y. Times, March 28, 1945, p. 1. Text: p. 12. 
Chile on Japan, April 11. N.Y. Times, April 12, 1945, p. 9. 


CaNADA—UNITED States. Announcement made of a wartime agreement regarding 
military air transport routes operated by one country over territory of the other. 
D. S. B., Feb. 25, 1945, p. 309. Effected also a civil air transport agreement by 
exchange of notes. Texts: D. S. B., Feb. 25, 1945, pp. 305-308. 

Ex SatvaporEAN Recoenition. Granted by United States, Cuba and Mexico 
(effective March 1). N. Y. Times, Feb. 20, 1945, p. 13. 

Hounaaky (Provisional Government). Moscow announced adoption of a Hungarian 
decree removing certain areas in Rumania, Czechoslovakia and Yugoslavia from 
Hungarian jurisdiction. N.Y. Times, Feb. 20, 1945, p. 4. 

ARGENTINA—GERMANY. Argentina decided to use sanctions against Germany 
pending indemnification for damages caused to Argentine ships. N. Y. Times, 
Feb. 21, 1945, p. 11. 

Suez ConrERENCE. White House announced that Prime Minister Churchill and 
President Roosevelt had met with Emperor Haile Selassie of Ethiopia, King 
Farouk of Egypt, King Ibn Saud of Saudi Arabia and President Kuwatly of the 
Syrian Republic. Text: N. Y. Times, Feb. 21, 1945, p. 8. 


21-March 8 INTER-AMERICAN CONFERENCE ON PROBLEMS OF WAR AND Peace. Opened 


at Mexico City, Feb. 21 and elected Foreign Minister Padilla of Mexico as Chair- 
man. N. Y. Times, Feb. 22, 1945, pp. 1, 19. Texts of President Roosevelt's 
message, addresses by President Avila Camacho and Secretary of State Stettinius: 
D. S. B., Feb. 25, 1945, pp. 273-281, 313-314. Text of invitation to the various 
governments: Desde Mexico (Mexico City), Feb. 15, 1945, p. 1. U.S. delegates: 
D.S. B., Feb. 11, 1945, pp. 192-193; N. Y. Times, Feb. 11, 1945, p. 19. A declara- 


CHRONICLE OF INTERNATIONAL EVENTS 575 


tion on reciprocal assistance and American solidarity, the Act of Chapultepec, was 
approved March 3. WN. Y. Times, March 4, 1945, p. 1. Text: p. 25; D. S. B., 
March 4, 1945, pp. 339-340; Cong. Rec. (daily) March 12 and 13, 1945, pp. 2058- 
2059, 2154-2155; International Conciliation (N. Y.), April, 1945, pp. 335-339; 
Desde Mexico (Mexico City), March 15/31, 1945, no. 57/58. The Final Act was 
signed March 8, and 60 resolutions were approved. WN. Y. Times, March 9, 1945, 
p. 1. Partial texts and summaries of principal resolutions: p. 12. Text of draft 
resolution on establishment of a general international organization: D. S. B., 
March 18, 1945, pp. 449-450. The Governing Board of the Pan American Union 
adopted a resolution authorizing Argentina to sign the Final Act of the Conference 
March 31. WN. Y. Times, April 1, 1945, p. 16. Argentina signed April4. WN. Y. 
Times, April 5, 1945, p. 7; D. S. B., April 15, 1945, p. 670; P. A. U., May, 1945, 
p. 263. Report submitted to the Governing Board of the Pan American Union 
embodying text of conclusions reached: P.A.U. Cong. and Conf. Ser. no. 47. 


23 TURKEY—UNITED States. Signed lend-lease agreement at Ankara. N.Y. Times, 
Feb. 24, 1945, p. 6. 


24 SwiTzERLAND—UNITED Srates. Text of Acting Secretary of State Grew’s state- 
ment regarding bombing and strafing of Swiss towns on February 22: D. S. B., 
Feb. 25; 1945, p. 309. 


26/April12 U.N.R.R.A.—CzecnHosLovaxkia. Signed agreement in London for a general 
relief program. London Times, Feb. 27, 1945, p.3. Signed 6 agreements on April 
12, supplementing that of Feb. 26, by which relief activities will begin immediately. 
N.Y. Times, April 13, 1945, p. 11; London Times, April 14, 1945, p. 3. 


27 PHILIPPINE COMMONWEALTH—UNITED Sratres. General MacArthur turned the 
civil government of the Philippines back to the Commonwealth in a ceremony at 
Manila. Text of address: N. Y. Times, Feb. 27, 1945, pp. 1,12. Text of address 
and summary of President Osmefia’s reply: Cong. Rec. (daily), Feb. 27, 1945, p. 
1536. 


27—March 29 CrimEA ConFERENCE. Text of Prime Minister Churchill’s report to the 
House of Commons: N. Y. Times, Feb. 28, 1945, pp. 14-15; London Times, Feb. 
28, 1945, pp. 5-7. Text of President Roosevelt’s report of March 1: Cong. Rec. 
(daily), March 1, 1945, pp. 1652-1656; N. Y. Times, March 2, 1945, p. 12. On 
March 29 the White House announced a secret agreement whereby Russia and the 
United States would each have 3 votes in the proposed Assembly of the United 
Nations. Text: N. Y. Times, March 30, 1945, pp. 1, 5. 


28 FRANCE (Provisional Government)—UniTep Statges. Announced signatures of (1) 
master lend-lease agreement, (2) reciprocal aid agreement, (3) agreement under 
sect. 3 (C) of the Lend-lease Act. Text of announcement: N. Y. Times, March 1, 
1945, p. 12. 


March, 1945 
1 CanapA—CzEcHOSsLOVAKIA (in exile). Signed an agreement providing for a 15- 
million dollar credit to the Czechoslovak Government. N. Y. Times, March 3, 
1945, p. 4; B. J. N., March 17, 1945, p. 278. 
1‘ France (Provisional Government)—ITraty. Formal resumption of official relations 
was announced. N. Y. Times, March 2, 1945, p. 4; London Times, March 2, 
1945, p. 3. 
1 U.N.R.R.A.—Greece. Signed formal agreement at Athens. London Times, 
March 2, 1945, p. 3. 


1/April 1 Po.isu (Provisional Government) Recognition. Text of statement by 
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Foreign Secretary Eden in which he said the British Government had no intention 
of recognizing the ‘‘ Lublin Committee”’: Polish Review (N. Y.), March 15, 1945, 
p. 2. Yugoslavia announced its recognition on April 1. N. Y. Times, April 2, 
1945, p. 10; B. J. N., April 14, 1945, p. 380. 


Yuaos.avia (in exile). King Peter appointed a Regency Council on March 2. 
London Times, March 3, 1945, p. 3. 


AraB Nations. At the closing session of the Conference which opened Feb. 14 at 
Cairo, delegates signed the draft constitution providing for an Arab League. N. Y. 
Times, March 4, 1945, p. 11; B. J. N., March 3 and 17, 1945, pp. 230, 279. 


CzECHOSLOVAKIA (in exile)—-SwITZERLAND. Announcement was made of decision to 
re-establish diplomatic relations. N.Y. Times, March 5, 1945, p.7; London Times, 
March 5, 1945, p. 4. 


Saup1 AraBiA—UNITED States. Announcement made of Arabian plan to establish 
an information office in Washington. N. Y. Times, March 5, 1945, p. 11. 


Rumania. A new Cabinet, headed by Petre Groza, was set up March 6. N. Y. 
Times, March 7, 1945, p.6. On March 14 Foreign Secretary Eden of Great Britain 
announced that his country, the United States and Russia were exchanging com- 
munications about the general situation in Rumania. N. Y. Times, March 15, 
1945, pp. 1, 6. The U. 8S. Department of State announced it had requested con- 
sultations with Great Britain and Russia in accordance with the agreement reached 
at the Crimea Conference. Text of statement: London 7%mes, March 16, 1945, p. 
4; N. Y. Times, March 16, 1945, p. 9. 


YuGosLavia. The new Cabinet was swornin. London Times, March 8, 1945, p. 3; 
N. Y. Times, March 8, 1945, p. 5. This is the first Cabinet under the united 
Yugoslav Government. 


AUSTRALIA—UNITED Stares. Signed agreement at Canberra regarding certain 
problems of marine transportation and litigation. D.S. B., April 8, 1945, p. 621. 


GreEAT BritaAin—SwEpEN. The British Government published terms of a monetary 
agreement. N. Y. Times, March 9, 1945, p. 4; D. S. B., April 1, 1945, p. 585. 
Summary: London Times, March 9, 1945, p. 9. Text: Sweden no. 1 (1945), Cmd. 
6604. 

IraLy—Unirtep States. Alberto Tarchiani, newly appointed Italian Ambassador, 
presented his letters of credence. D.S. B., March 11, 1945, pp. 422-423. 


AUSTRALIA—FRANCE (Provisional Government). Australia announced completion of 
arrangements for an exchange of Ministers. London Times, March 10, 1945, p. 3. 


PHILIPPINE COMMONWEALTH. The new Cabinet was sworn in. N. Y. Times, 
March 10, 1945, p. 5. 


U.N.R.R.A.—Iraty. Terms of an agreement announced whereby Italy will receive 
50 million dollars in relief. London Times, March 10, 1945, p. 3. Summary of 
principal points of agreement: D. S. B., April 1, 1945, p. 543. 


Frencu Inpo-Cuiva—Japan. The Japanese army took over complete control, al- 
though the area had been occupied since July, 1941. N. Y. Times, March 10, 
1945, p. 15. 


TRANSYLVANIA. The Rumanian Government of Prime Minister Groza received per- 
mission from the Soviet Government to take over control and administration of 
northern Transylvania in accordance with terms of the Rumanian armistice. 
N. Y. Times, March 11, 1945, pp. 1, 28. 
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AUSTRIA—UNITED States. Statement of Acting Secretary of State Grew on United 
States’ attitude toward Austria: D. S. B., March 11, 1945, p. 397. 


12/April 28 Reparation Commission. Isador Lubin was appointed U. S. member on 


17-22 


21 


21 


23 


27 


March 12. N.Y. Times, March 13, 1945, p. 10; D. S. B., March 18, 1945, p. 434. 
On April 28 Edwin W. Pauley was appointed U. S. member, to be associated with 
Mr. Lubin. WN. Y. Times, April 28, 1945, p. 9; D. S. B., April 29, 1945, p. 807. 
Members of the staff of the Commission: D. S. B., May 20, 1945, pp. 931-932. 


SoviET Russta—VENEZUELA. Venezuelan Government announced the two coun- 
tries had agreed to establish diplomatic and consular relations. N. Y. Times, 
March 14, 1945, p. 8. 


DopeEcaNESE IsLANps. Three islands proclaimed their union with Greece, ending 
30 years of Italian sovereignty. N.Y. Times, March 16, 1945, p. 3. 


AraB LeEaaue. Preliminary conference of representatives from Egypt, Iraq, 
Lebanon, Saudi Arabia, Syria, and Trans-Jordan opened at Cairo, to prepare the 
way for the plenary session in April, which in turn will plan Arab campaign at 
United Nations Conference in San Francisco. London Times, March 19, 1945, p. 
3; N. Y. Times, March 18, 1945, p. 18. The Arab League Charter was signed 
March 22 by 6 Arab states. It provides a place for Palestine in the membership 
council. N.Y. Times, March 23, 1945, p. 8; London Times, March 23, 1945, p. 3. 
Brief summary: B. J. N., March 31, 1945, p. 319-320. 


Boutivia—Soviet Russia. Bolivian Foreign Minister announced Bolivia had de- 
cided to establish diplomatic relations with Russia. N. Y. Times, March 20, 
1945, p. 5. 


Soviet Russta—Tourxkey. Announcement of Soviet desire to terminate their treaty 
of amity and neutrality [signed Dec. 17, 1925] in view of new conditions. WN. Y. 
Times, March 21, 1945, p. 3; London Times, March 22, 1945, p. 3. 


Nationa, Councin. President Razkiewicz of the London Government dis- 
solved the Council in order to form a ‘“‘ more representative body,”’ including Poles 
from France, the United States and the homeland. WN. Y. Times, March 22, 1945, 
p. 12. 


War Crimes. The Swedish Minister of Justice announced his Government did not 
wish to offer sanctuary to war criminals, but would be just in its discrimination. 
B. I. N., March 31, 1945, p. 330. 


JaPAN—SPAIN. Spain protested strongly against Japanese atrocities in the Philip- 
pine Islands. N. Y. Times, March 24, 1945, p. 10; London Times, March 26, 
1945, p. 3. 


U.N.R.R.A.—Yugosnavia. Announcement of signature at Belgrade of a relief 
agreement. London Times, March 26, 1945, p. 3. 


Lioyp GeorGE, Davin. Earl of Dwyfor died at his home, aged 82 years. London 
Times, March 27, 1945, p. 4. 


FRANCE (Provisional Government)—GreEaT Britain. Signed trade agreement in 
Paris. N.Y. Times, March 28, 1945, p. 8; London Times, March 28, 1945, p. 2. 
Summary: London Times, March 29, 1945, p. 3. Text: France, no. 1 (1945), 
Cmd. 6613. 


Jews In Hungary. Moscow radio announced that the Hungarian Provisional Gov- 
ernment had issued a special order repealing all anti-Jewish laws. N. Y. Times, 
March 28, 1945, p. 8; B. J. N., April 14, 1945, p. 378. 
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Sours Sra Istanps. French Government announced it had accorded French na- 
tionality to about 20,000 natives of the French South Sea Islands. N.Y. Times, 
March 29, 1945, p. 13. 

PoLanpD (Provisional Marshal Tito decided to estab- 
lish diplomatic relations. N. Y. Times, March 31, 1945, p. 4. 


Danzia. Polish Provisional Government announced creation of the Province of Dan- 
zig, which will include the city of Danzig and several cities of the former “Polish 
Corridor.’”’ Times, April 1, 1945, p. 12. 


1945 

UnitTEp Nations CoMMISSION FOR THE INVESTIGATION OF WAR CrIMES. Announce- 
ment was made that Hitler’s name headed one list of war criminals. It denied that 
political leaders would not be treated as criminals. N.Y. Times, April 2, 1945, p. 6. 


Brazir—Soviet Russia. Exchanged notes at Washington providing for the re- 
establishment of diplomatic relations, broken off in 1918. N. Y. Times, April 3, 
1945, p. 10; London Times, April 3, 1945, p. 3. 


BRITISH COMMONWEALTH CONFERENCE. Members of the British, Dominion, and 
Indian delegations to the United Nations Conference, to be held at San Francisco, 
opened meetings in London on April 4, to discuss a policy on the proposed world 
security organization. N. Y. Times, April 5, 1945, p. 18; London Times, April 5, 
1945, p.4. The Dominions Office announced April 13 that the discussions were at 
anend. It was agreed that the Dumbarton Oaks proposals provided a basis for 
the charter of the organization, but called for “clarification, improvement and 
expansion.” B. J. N., April 28, 1945, p. 414. 


CuINA—SWEDEN. Signed treaty at Chungking, whereby Sweden relinquished ex- 
traterritorial rights and other special privileges in China. N. Y. Times, April 6, 
1945, p. 9. 


GreaT BriraIn—Po.tanp. The British Government published a secret protocol to 
the Aug. 25, 1939 treaty in which Great Britain guaranteed assistance to Poland 
against Germany. In the Protocol it is stated that aggression by a “European 
Power” is understood to mean Germany. WN. Y. Times, April 6, 1945, p. 7; London 
Times, April 6, 1945, p. 3. Text: Poland no. 1 (1945). Cmd. 6616. 


JAPAN—SovieET Russia. Russia denounced neutrality pact, signed April 13, 1941. 
Russian Embassy. Jnjormation Bulletin, April 14, 1945, p. 6; N. Y. Times, April 
6, 1945, pp. 1, 3. Text of Russian statement: p. 4; London Times, April 6, 1945, 
p. 4; D. S. B., April 29, 1945, p. 811. Text of pact: p. 812. 


CzEcHOSLOVAKIA. New Government held first meeting at Kosicé on April 5. Sum- 
mary of the program: News Flashes from Czechoslovakia (Chicago), Release no. 287, 
April 30, 1945. President Roosevelt congratulated President Bene, April 6, 
on his return to Czechoslovak soil. D. S. B., April 8, 1945, p. 599. On April 7 
the formation of a new Cabinet was announced. Personnel: C. S. Monitor, April 
7, 1945, p. 1. 

FRANCE (Provisional Government)—UniTep States. Signed agreement regarding 
visas for civilian travel. D.S. B., April 29, 1945, p. 813. 

Austria—Sovirt Russia. Moscow radio broadcast Soviet declaration that Russia 
considered the people of Austria as friends and had no intention of changing its 
social system or territorial extent. Text: N. Y. Times, April 9, 1945, p. 3. 

ARGENTINA—UNITED States. Secretary of State Stettinius announced decision to 
resume normal diplomatic relations. N. Y. Times, April 10, 1945, pp. 1, 15. 
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9-20 Unitep Nations ComMMITTEE oF JuRists. The Committee opened meetings in 
Washington on April 9. N. Y. Times, April 10, 1945, pp. 1, 9; D. S. B., April 15, 
1945, pp. 672-674. List of governments to be represented: D. S. B., April 8, 
1945, p. 643. Signed Record of the meetings on April 20. D. S. B., April 22, 
1945, p. 759. The Rapporteur was Jules Basdevant. 


JAPAN—SpaIN. Diplomatic relations severed by Spain. N. Y. Times, April 12, 
1945, pp. 1, 9. 


Po.Lanp (Provisional Government)—Soviet Roussra. Announcement that a mass 
population exchange is under way in Poland, the transfer having been arranged by 
tripartite negotiations between the Polish Provisional Government and the au- 
tonomous administrations of White Russia and the Ukraine. WN. Y. Times, April 
12, 1945, p. 2. 


Soviet Russta—Yua@ostavia. Signed twenty-year treaty of friendship and military 
alliance at Moscow. Summary of 6 articles: VN. Y. Times, April 13, 1945, p. 13; 
London Times, April 13, 1945, p. 3. Text: D. S. B., April 22, 1945, pp. 774-775; 
Free Europe (London), April 20, 1945, pp. 120-121. 


PRISONERS OF War. U.S. War and State Departments issued joint statement accus- 
ing Germany of cruel treatment of United States prisoners of war. Text: N. Y. 
Times, April 13, 1945, p. 138; D. S. B., April 15, 1945, pp. 683-684. 


RoosEVELT, FRANKLIND. Died at Warm Springs,Ga. N.Y. Times, April 13, 1945, 
i. 


TruMaN, Harry 8. Took oath of office as President of the United States. WN. Y. 
Times, April 13, 1945, p. 1. 


FRANCE (Provisional Government)—Unitep States. U.S. Treasury Department 
issued a general license under its freezing controls, which would permit all financial 
transactions involved in trade with France. D.S. B., April 29, 1945, p. 813. 


MIKOLAsczykK, STANISLAW. Stanislaw Mikolajezyk, former Premier of Polish Gov- 
ernment in London, in a statement, approved future relations with the Soviet based 
on plans formulated at the Crimea Conference. N.Y. Times, April 16, 1945, p. 16. 


ALBANIA—ALLIED Powers. Announced signature of a military agreement for the in- 
troduction of relief into Albania. London Times, April 17, 1945, p. 3. 


Great Brirain—Unitep States. Signed two conventions regarding avoidance of 
*double income taxes and prevention of fiscal evasion, one with respect to taxes on 
income, the other on estates of deceased persons. D.S. B., April 29, 1945, p. 834. 
Texts: Cong. Rec. (daily), April 26, 1945, pp. 3919-3923; 79th Cong., Ist sess. Ex. 
D and E. 


Beiaium—Unitep States. Exchanged notes at Washington regarding lend-lease. 
Texts: D. S. B., April 22, 1945, pp. 763-769. 


Lenpv-Lease Pact. United States, Great Britain, China and Russia signed the 4th 
Lend-lease Protocol at Ottawa. N.Y. Times, April 21, 1945, p. 6; D. S. B., April 
22, 1945, p. 723. 


Sourn Arrica—UniTEp States. Effected two agreements by exchange of notes at 
Washington, by one of which all forms of mutual aid have been placed on a cash 
basis; by the other provision has been made for an expansion of production, em- 
ployment, trade, etc. Texts: D. S. B., April 22, 1945, pp. 769-771. 


GUATEMALA—Soviet Russia. Established diplomatic relations by exchange of notes 
at Washington. N. Y. Times, April 20, 1945, p. 9. 
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19 LEBANON—UNITED States. Dr. Charles Malik presented his letters of credence as 
first Minister from Lebanon. D. S. B., April 22, 1945, p. 776. 


21 Po.uanp (in exile)—Soviet Russia. Polish Government handed a memorandum to 
the British and United States Governments dealing with Polish-Russian relations 
and with the San Francisco conference. Text: London Times, April 24, 1945, p. 3; 
Free Europe (London), May 4, 1945, p. 138. 


21/May 11 Powanp (Provisional Government)—Sovier Russia. Signed at Moscow a 
“treaty of friendship, mutual assistance and postwar collaboration.” N.Y. Times, 
April 22, 1945, pp. 1, 10. Text: Russian Embassy. Information Bulletin (Wash- 
ington), April 26, 1945, pp. 1-2; London Times, April 23, 1945, p. 3; Free Europe 
(London), May 4, 1945, pp. 127-138. Ratified by the Presidium of the Supreme 
Soviet Council on May 11. N.Y. Times, May 12, 1945, p. 1. 


CzECHOSLOVAKIA—GERMANY. Czechoslovak Government at Kosicé issued order 
to the people of Moravia and Bohemia to fight as guerrillas and to show no pity 
towards German forces on Czech soil. Text of order: N. Y. Times, April 24, 1945, 
p. 3. 


Prisoners. The governments of the United Kingdom, United States and Soviet 
Russia on behalf of the United Nations issued a warning to Germany against the 
maltreatment of prisoners. WN. Y. Times, April 24, 1945, pp. 1, 8. Text: p. 6; 
D. S. B., April 29, 1945, p. 811. 


Unitep Nations COMMISSION FOR THE INVESTIGATION OF War Crimes. Lord 
Wright, the Chairman, issued statement on the jurisdiction of the Commission. 
Text: London Times, April 23, 1945, p. 2. 


23/May 1 Prisoners oF War. On April 23 the Allies accepted German offer to leave 
prisoners in their camps when German armies withdrew. WN. Y. Times, April 24, 
1945, pp. 1, 6; D. S. B., April 29, 1945, p. 810. The United States Department of 
State announced on May 1 the receipt of assurances from German Government 
that American prisoners would be left in their camps for liberation by advancing 
armies. D.S. B., May 6, 1945, p. 866. 


Petain, MarsHat Henri. Entered France from Germany via Switzerland to stand 
trial at a future date. N. Y. Times, April 27, 1945, p. 8. 


Worutp War. Texts of President Truman’s announcement that Anglo-American 
and Soviet forces had met in Germany [at Torgau] on April 26; Cong. Rec. (daily), 
April 27, 1945, p. 3972; N. Y. Times, April 28, 1945, p. 3. Texts of British and So- 
viet announcements: p. 3. 


Austria (Provisional Government). Dr. Karl Renner formed a new provisional gov- 
ernment. WN. Y. Times, April 30, 1945, p. 1. Personnel: p. 4. 


Mossouini, Benito. Was executed by Italian patriots in Dongo, near Lake Como, 
N. Y. Times, April 30, 1945, p. 1. 


CzZECHOSLOVAKIA—SWEDEN. Announcement was made that the Czechoslovak Gov- 
ernment had agreed to re-establish diplomatic relations. N. Y. Times, April 29, 
1945, p. 21. 


France (Provisional Government). Held elections, the first since 1937. N. Y. 
Times, April 30, 1945, p. 1. 


THE NETHERLANDS—UNITED States. Signed two lend-lease agreements. N. Y. 
Times, May 1, 1945, p. 15. These agreements supplement the Master Agreement 
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of July 8, 1942 and supersede the agreement on reverse lend-lease of June 14, 1943. 
D. 8. B., May 6, 1945, pp. 876-877. 


May, 1946 

1 Hitter, Apot¥F. Hamburg radio reported death of Hitler and his succession as 
Fiihrer by Admiral Karl Doenitz. N. Y. Times, May 2, 1945, p. 1. Text of 
Doenitz’s order of the day: p. 4. 


Wortp War. German armies surrendered in Italy and western Austria. WN. Y. 
Times, May 3, 1945, p. 1. Summary of surrender terms: p. 3. Text of announce- 
ment and terms imposed in the Mediterranean area: London Times, May 3, 1945, 


p. 4. 


Worvtp War. Text of chronological account of surrender offer by Heinrich Himm- 
ler, as released by U. 8. Department of State: VN. Y. Times, May 3, 1945, p. 12; 
D. S. B., May 6, 1945, p. 863. 


2-8 Worvtp War. Berlin fell to Russian forces May 2. N.Y. Times, May 3, 1945, p. 1. 
German forces in northern Germany. The Netherlands and Denmark surrendered 
May 5, effective at 2a.m. N.Y. Times, May 5, 1945, p. 1. Unconditional sur- 
render terms were signed at Rheims, effective May 8 at 12:01 a.m. WN. Y. Times, 
May 8, 1945, p. 1. Final articles of capitulation were signed at Berlin on May 8. 
N. Y. Times, May 9, 1945, p. 1. Terms of Rheims surrender: p. 3. Text of 
President Truman’s radio address and Proclamation: pp. 6, 5; D. S. B., May 13, 
1945, pp. 885-886. Text of Prime Minister Churchill’s Proclamation and King 
George’s broadcast: N. Y. Times, May 9, 1945, p..8; London Times, May 9, 1945, 
pp. 4, 5. The Act of Surrender, signed in Berlin, was virtually identic with that 
signed at Rheims. D.S. B., May 18, 1945, p. 885; N. Y. Times, May 9, 1945, p. 3. 
Text of Berlin surrender terms: London Times, May 11, 1945, p. 4. 


2/16 War Crimes. President Truman designated Associate Justice Robert H. Jackson as 
chief of counsel for the United States before an international military tribunal to 
be set up to try war crimes and atrocity cases. N.Y. Times, May 3, 1945, p. 9; 
D.S. B., May 6, 1945, pp. 866-867. On May 16 the White House announced that 
the decision as to which criminals should be tried by the proposed tribunal would 
be left to the prosecutors. Three assistants to Mr. Jackson were announced. 
N. Y. Times, May 17, 1945, p. 4. 


Oren City (Prague). Admiral Karl Doenitz declared Prague a “hospital city.” 
N. Y. Times, May 4, 1945, p. 4. 


Soviet Russta—Unitep States. Department of State issued announcement re- 
garding Soviet allegations of U. S. non-compliance with the Yalta agreement con- 
cerning the treatment and repatriation of liberated Allied prisoners of war. Text: 
D. S. B., May 6, 1945, p. 864. 


PHILIPPINE INDEPENDENCE. Statement by President Truman on independence. 
Text: D. S. B., May 6, 1945, p. 867. 


GERMANY—PorTUGAL. Portugal broke off diplomatic relations. N. Y. Times, 
May 7, 1945, p. 5. 


GERMANY—SPAIN. Spanish Foreign Minister declared the German Government 
non-existent and diplomatic relations are therefore severed. N. Y. Times, May 
8, 1945, p. 11. 


GERMANY—SWEDEN. Sweden announced severance of diplomatic relations. N. Y. 
Times, May 8, 1945, p. 8. 
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INLAND TRANSPORT. Representatives of Belgium, France, Luxembourg, The Neth- 
erlands, Norway, Great Britain and the United States signed agreement in London, 
establishing a Provisional Organization for European Inland Transport. Text: 
D. S. B., May 13, 1945, p. 910. 


DenMaRK. King Christian proclaimed his country’s liberation. N.Y. Times, May 
10, 1945, p. 2. 


UnitTEp Nations CoMMISSION FOR THE INVESTIGATION OF WAR CrIMES. Colonel 
Joseph V. Hodgson was appointed as U. S. Commissioner, succeeding Herbert C. 
Pell, who resigned last December. N. Y. Times, May 13, 1945, p. 8. 


CHURCHILL, WinsTON. Text of address reviewing his five years in office: N. Y. 
Times, May 14, 1945, p. 4. 


DENMARK—JAPAN. Denmark announced diplomatic relations had been broken off, 
N. Y. Times, May 15, 1945, p. 2. 


Lenp-Lease. Text of Acting Secretary of State Grew’s statement on aid to Soviet 
Russia: N. Y. Times, May 15, 1945, p. & 


Trieste. Announcement was made of notes sent by Great Britain and the United 
States to Marshal Tito, stating that the city must remain under the Allies’ control 
until its future shall be decided at the peace conference. N. Y. Times, May 15, 
1945, p. 1. 


Atrocities. Text of report submitted by Joint Committee of the U. S. Senate and 
House of Representatives: Cong. Rec. (daily) May 15, 1945, pp. 4654-4659; 79th 
Cong. Ist sess. Senate. Doc. 47. 


Axis Powrers—Japan. The Japanese Cabinet decided to abrogate all treaties be- 
tween Japan and other European countries, including the Tripartite pact of Sept. 
27, 1940, in view of the surrender of Germany and Italy. N.Y. Times, May 16, 

1945, p. 2. 


MULTIPARTITE CONVENTIONS 


Arr Services TRaNsIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 


Czechoslovakia. April 18, 1945. D.S. B., May €, 1945, p. 873. 
Liberia. March 17, 1945. D.S. B., May 6, 1945, p. 873. 

New Zealand. April 18, 1945. D.S. B., May 6, 1945, p. 874. 
Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 


Ratification: 


Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 


Signatures: 


Belgium. April 8, 1945. D.S. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945. D.S.B., March 11, 1945, p. 426. 
Cuba. April 20, 1945. D.S. B., May 6, 1945, p. 874. 
Czechoslovakia. April 18, 1945. D.S. B., May 6, 1945, p. 873. 
Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. 
Iceland. April 4, 1945. D.S. B., May 6, 1945, p. 873. 


Arm TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 


Liberia. March 17, 1945. D.S. B., May 6, 1945, p. 873. 


Signatures: 


Costa Rica. March 10, 1945. D.S. B., March 11, 1945, p. 426. 
Cuba. April 20, 1945. D.S. B., May 6, 1945, p. 874. 
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Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. 
Iceland. April 4, 1945. D. S. B., May 6, 1945, p. 873. 
AviaTIon. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptances: 
Belgium. April 11, 1945. D.S. B., May 6, 1945, p. 873. 
Czechoslovakia. April 18, 1945. D.S. B., May 6, 1945, p. 873. 
Egypt. April 26, 1945. D.S. B., May 6, 1945, p. 874. 
Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. 
Liberia. March 17, 1945. D.S. B., May 6, 1945, p. 873. 
New Zealand. April 18, 1945. D.S. B., May 6, 1945, p. 874. 
Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 
Ratification: 
Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 
Signatures: 
Belgium. April 9, 1945. D.S. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945. D.S. B., March 11, 1945, p. 426. 
Cuba. April 20, 1945. D.S. B., May 6, 1945, p. 874. 
Czechoslovakia. April 18, 1945. D.S. B., May 6, 1945, p. 873. 
Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. 
AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
Acceptance: 
Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 
Ratification: 
Poland (in exile). March 20, 1945. D.S. B., April 8, 1945, p. 644. 
Signatures: 
Belgium. April 9, 1945. D.S. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945. D.S.B., March 11, 1945, p. 426. 
Cuba. April 20, 1945. D.S. B., May 6, 1945, p. 874. 
Czechoslovakia. April 18, 1945. D.S.B., May 6, 1945, p. 873. 
Civin War. Havana, Feb. 20, 1928. 
Ratification: 
Honduras. March 27, 1945. D.S. B., May 6, 1945, p. 874. 
Ratification deposited: 
Honduras. April 16, 1945. D.S. B., May 6, 1945, p. 874. 
INTER-AMERICAN INSTITUTE OF AGRICULTURAL ScreNcES. Washington, Jan. 15, 1944. 
Ratification deposited: 
Honduras. March 19, 1945. D.S. B., April 8, 1945, p. 656. 
PRISONERS OF War. Geneva, July 27, 1929. 
Adhesion: (effective Sept. 5, 1945) 
Argentina. D.S. B., May 6, 1945, p. 878. 
Rep Cross. Geneva, July 27, 1929. 
Adhesion: (effective Sept. 5, 1945) 
Argentina. D.S. B., May 6, 1945, p. 878. 
Sanitary CONVENTION. Paris, June 21, 1926. Amendment. Washington, Jan. 5, 1945. 
Note: This convention is known as the International Sanitary Convention, 1944, as it was 
opened for signature on Dec. 15, 1944; no signature was affixed until Jan. 5, 1945. 
Accession (with reservation): 
Australia. D.S. B., May 20, 1945, p. 941. 
Application to: 
British colonies, protectorates and mandated territories. Feb. 21, 1945. U.N.R.R.A. 
Epidemiological Information Bulletin (Washington), March 15, 1945, pp. 205-206. 
Text: Cong. Rec. (daily), March 13, 1945, pp. 2147-2149, U.N.R.R.A. Epidemiological 
Information Bulletin, Jan. 15, 1945, pp. 13-24. 
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Came into force Jan. 15, 1945. D.S.B., May 20, 1945, p. 941. 

SanrTaRy CONVENTION FoR Arn NaviaaTion. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. 

Note: This convention is known as the International Sanitary Convention for Aerial 
Navigation, 1944, as it was opened for signature Dec. 15, 1944; no signature was affixed 
until Jan. 5, 1945. 

Accession (with reservation): 

Australia. D.S.B., May 20, 1945, p. 941. 
Application to: 
British colonies, protectorates and mandated territories. Feb. 21, 1945. U.N.R.R.A. 
Epidemiological Information Bulletin (Washington), March 15, 1945, p. 206. 
Text: U.N.R.R.A. Epidemiological Information Bulletin, Jan. 15, 1945, pp. 33-47; Cong. 
Rec. (daily), March 13, 1945, pp. 2149-2152. 
Came into force Jan. 15, 1945. D.S.B., May 20, 1945, p. 941. 
Suaar PrRopucTION AND MaRKETING. London, May 6, 1937. 

Promulgation: 

United States. April 20, 1945. D.S.B., April 29, 1945, p. 836. 

Sugar PropuctTion AND Marketine. Protocol. London, July 22, 1942. 

Promulgation: 

United States. April 20,1945. D.S. B., April 29, 1945, p. 836. 
Sugar PropucTion AND MARKETING. Protocol. London, Aug. 31, 1944. 

Promulgation: 

United States. April 20, 1945. D.S. B., April 29, 1945, p. 836. 
U.N.R.R.A. Washington, Nov. 9, 1943. 
Ratifications: 
Bolivia. Jan. 10, 1945. D.S.B., March 18, 1945, p. 461. 
Colombia. Feb. 20, 1945. D.S. B., March 25, 1945, p. 478. 
Poland (in exile). Jan. 30, 1945. D.S. B., March 11, 1945, p. 426. 

Ratifications deposited: 

Bolivia. March 13, 1945. D.S. B., March 18, 1945, p. 461. 
Colombia. March 16, 1945. D.S. B., March 25, 1945, p. 478. 
Poland (in exile). March 7, 1945. D.S. B., March 11, 1945, p. 426. 

Unitrep Nations DecLaraTION. Washington, Jan. 1, 1942. 

Adherences: 

Lebanon. March 1, 1945. D.S. B., April 1, 1945, p. 575. 
Saudi Arabia. March 1, 1945. D. 8S. B., March 11, 1945, p. 408. 
Syria. March 1, 1945. D.S. B., April 1, 1945, p. 575. 
Uruguay. Feb. 24, 1945. D.S. B., Feb. 25, 1945, p. 294. 
Venezuela. Feb. 20, 1945. D.S. B., Feb. 25, 1945, pp. 292-294. 

Signatures: 

Egypt. Feb. 28, 1945. D.S.B., March 4, 1945, p. 374; N. Y. Times, March 1, 1945, 
p. 13. 

Lebanon. April 12, 1945. 

Saudi Arabia. April 12, 1945. 

Syria. April 12, 1945. D.S. B., April 15, 1945, pp. 681-682. 

Turkey. Feb. 28, 1945. D.S. B., March 4, 1945, p. 374; N. Y. Times, March 1, 
1945, p. 13. 

Venezuela. Feb. 20, 1945. N.Y. Times, Feb. 21, 1945, p. 11; D. S. B., Feb. 25, 1945, 
pp. 292-293. 

List of signatures and dates: N. Y. Times, March 6, 1945, p. 9. 

Dororny R. Dart 


JUDICIAL DECISIONS 
REPUBLIC OF MEXICO v. HOFFMAN 


SUPREME COURT OF THE UNITED STATES* 
[February 5, 1945.] 


The courts may not allow immunity from jurisdiction in rem to a vessel owned by a 
foreign government but not in its possession and service where the political branch of our 
government, though consulted, has not recognized such immunity. 


Mr. Chief Justice Stone delivered the opinion of the Court. 


The question is whether, in the absence of the adoption of any guiding 
policy by the Executive branch of the government the federal courts should 
recognize the immunity from a suit in rem in admiralty of a merchant vessel 
solely because it is owned though not possessed by a friendly foreign gov- 
ernment. 

Respondent, owner and master of the Lottie Carson, an American fishing 
vessel, filed a libel in rem in the district court for southern California against 
the Baja California, her engines, machinery, tackle and furniture, for 
damage alleged to have been caused when the Baja California negligently 
caused her tow to collide with the Lottie Carson in Mexican waters. The 
Mexican Ambassador to the United States, acting in behalf of his govern- 
ment, thereupon filed in the district court a suggestion that the Baja Califor- 
nia at all the times mentioned in the libel and at the time of her seizure was 
owned by the Republic of Mexico and in its possession, and engaged in the 
transportation of cargoes between the ports of the Republic of Mexico and 
elsewhere. Libellant put in issue the allegations of the suggestion that 
title to the Baja California was at any time in the Mexican government and 
denied that she was in that government’s possession, public service or use. 
Trial of these issues proceeded upon stipulated evidence. 

In the meantime the United States Attorney for the District, acting 
under direction of the Attorney General, filed in the district court a com- 
munication from the Secretary of State to the Attorney General, in which 
the State Department called attention to the claim of the Mexican govern- 
ment, already detailed. The Department took no position with respect to 
the asserted immunity of the vessel from suit other than to cite Ervin v. 
Quintanilla, 99 F. 2d 935, and Compania Espanola v. The Navemar, 303 
U.8.68. In Ervin v. Quintanilla, supra, the asserted immunity from suit of 
The San Ricardo, a vessel of the Mexican government, was allowed by the 
court on the ground that at the time of her seizure upon a libel in rem she 
was in the possession and service of that government. And in Compania 
Espanola v. The Navemar, supra, the State Department having failed to 
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recognize the claimed immunity of the Spanish vessel Navemar, alleged to 
have been expropriated by and in the possession of the friendly Republic of 
Spain at the time of her seizure upon a libel in rem, this Court denied the 
claimed immunity on the ground that the libelled vessel was not shown to 
have been in the possession and public service of the foreign government. 

The district court was unable to find, under the rule of The Navemar, supra, 
any ground for relinquishing the jurisdiction over the vessel, and accordingly 
denied the claim of immunity. The Mexican government then filed an 
answer to the libel by which it put in issue the material allegations of the 
libel on the merits and renewed its claim of sovereign immunity from the 
suit. The court then proceeded with the trial on the merits. 

A second suggestion was then filed by the United States Attorney at the 
direction of the Attorney General, transmitting a communication from the 
State Department, stating that it accepted as true the contention that the 
Baja California was the property of the Mexican government and that it 
recognized a statement by the Mexican Ambassador that his government 
would meet any liability decreed against the vessel as a binding inter- 
national undertaking. The district court denied the claim of immunity, 
finding that the ship was in “the possession, operation, and control”’ of the 
Compania Mexicana de Navigacion del Pacifico, 8. de R. L. This was a 
privately owned and operated Mexican corporation engaged in the commer- 
cial carriage of cargoes for hire for private shippers. On the merits the 
district court gave judgment for the libellant. 

The Circuit Court of Appeals for the Ninth Circuit affirmed, 143 F. 2d 
854, holding on the authority of The Navemar, supra, and The Katingo 
Hadjipatera, 119 F. 2d 1022, that the Baja California, although owned by the 
Mexican government, was not immune from suit because not in its possession 
and service. We granted certiorari,—U. S.—, on a petition which presented 
the question whether title of the vessel without possession in the Mexican 
government is sufficient to call for judicial recognition of the asserted 
immunity. 

The decisions of the two courts below that the vessel was not in the 
possession or service of the Mexican government are supported by evidence 
and call for no extended review here. It is sufficient that it appears that 
before the injury to the Lottie Carson the Baja California was delivered by 
the Mexican government to the privately owned and operated Mexican 
corporation under a contract for a term of five years. As provided by the 
contract the corporation was to operate the vessel at its own expense in & 
private freighting venture on the high seas between Mexican ports and be- 
tween them and foreign ports, and did so operate the vessel until her seizure 
upon the libel. The officers and crew were selected, controlled and paid by 
the corporation. For the use of the vessel the corporation agreed to pay to 
the Mexican government fifty per cent of the net profits of operations but 
undertook to bear all net losses. 
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The principal contention of petitioner is that our courts should recognize 
the title of the Mexican government as a ground for immunity from suit even 
though the vessel was not in the possession and public service of that gov- 
ernment. Ever since The Exchange, 6 Cranch. 116, this Government has 
recognized such immunity from suit, of a vessel in the possession and service 
of a friendly foreign government, L’Invincible, 1 Wheat. 238, 252; The 
Divina Pastora, 4 Wheat. 52, 64; United States v. Cornell Steamboat Co., 202 
U.S. 184, 190; Ex parte Muir, 254 U.S. 522, 531-533; The Pesaro, 255 U.S. 
216, 219; Ex parte State of New York, 256 U.S. 503, 510; Compania Espanola 
v. The Navemar, supra, 74; Ex parte Peru, 318 U. 8. 578, 588, a practice 
which seems to have been followed without serious difficulties to the courts 
or embarrassment to the executive branch of the government. And in The 
Exchange, Chief Justice Marshall introduced the practice, since followed in 
the federal courts, that their jurisdiction in rem acquired by the judicial 
seizure of the vessel of a friendly foreign government, will be surrendered on 
recognition, allowance and certification of the asserted immunity by the 
political branch of the government charged with the conduct of foreign 
affairs when its certificate to that effect is presented to the court by the 
Attorney General. United States v. Lee, 106 U. S. 196, 209; Ex partie Muir, 
supra, 533; The Pesara, supra, 217; Compania Espanola v. The Navemar, 
supra, 74; Ex parte Peru, supra, 588. This practice is founded upon the 
policy recognized both by the Department of State and the courts that the 
national interests will be best served when controversies growing out of the 
judicial seizure of vessels of friendly foreign governments are adjusted 
through diplomatic channels rather than by the compulsion of judicial! pro- 
ceedings. Compania Espanola v. The Navemar, supra; Ex parte Peru, supra. 

In the absence of recognition of the claimed immunity by the political 
branch of the government, the courts may decide for themselves whether all 
the requisites of immunity exist. That is to say, it is for them to decide 
whether the vessel when seized was that of a foreign government and was of a 
character and operated under conditions entitling it to the immunity in 
conformity to the principles accepted by the department of the government 
charged with the conduct of our foreign relations. See Ex parte Peru, supra, 
588. 

Every judicial action exercising or relinquishing jurisdiction over the 
vessel of a foreign government has its effect upon our relations with that 
government. Hence it is a guiding principle in determining whether a court 
should exercise or surrender its jurisdiction in such cases, that the courts 
should not so act as to embarrass the executive arm in its conduct of foreign 
effairs. ‘In such cases the judicial department of this government follows 
the action of the political branch and will not embarrass the latter by 
assuming an antagonistic jurisdiction.”” United States v. Lee, supra, 209; 
Ex parte Peru, supra, 588. 

It is therefore not for the courts to deny an immunity which our govern- 
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ment has seen fit to allow, or to allow an immunity on new grounds which the 
government has not seen fit to recognize.' The judicial seizure of the 
property of a friendly state may be regarded as such an affront to its dignity 
and may so affect our relations with it, that it is an accepted rule of sub- 
stantive law governing the exercise of the jurisdiction of the courts that they 
accept and follow the executive determination that the vessel shall be 
treated as immune. Ez parte Peru, supra, 588. But recognition by the 
courts of an immunity upon principles which the political department of 
government has not sanctioned may be equally embarrassing to it in securing 
the protection of our national interests and their recognition by other 
nations. 

When such a seizure occurs the friendly foreign government may adopt the 
procedure of asking the State Department to allow it. But the foreign 
government may also present its claim of immunity by appearance in the 
suit and by way of defense to the libel. In such a case the court will inquire 
whether the ground of immunity is one which it is the established policy of 
the department to recognize. Ex parte Muir, supra, 533; Compania Es- 
panola v. The Navemar, supra, 74. Such a policy, long and consistently 
recognized and often certified by the State Department and for that reason 
acted upon by the courts even when not so certified, is that of allowing the 
immunity from suit of a vessel in the possession and service of a foreign 
government. 

It has been held below, as in The Navemar, to be decisive of the case that 
the vessel when seized by judicial process was not in the possession and 
service of the foreign government. Here both courts have found that the 
Republic of Mexico is the owner of the seized vessel. ‘The State Department 
has certified that it recognizes such ownership, but it has refrained from 
certifying that it allows the immunity or recognizes ownership of the vessel 
without possession by the Mexican government as a ground for immunity. 
It does not appear that the Department has ever allowed a claim of immu- 
nity on that ground, and we are cited to no case in which a federal court has 
done so. In The Davis, 10 Wall. 15, this Court held that a salvage lien was 
enforcible against property belonging to but not in actual possession of the 
United States, and in this it followed a decision of Judge Story in United 
States v. Wilder, Fed. Cas. 16694. And in The Fidelity, Fed. Cas. No. 
4758, (8 Fed. Cas. at 1191), Chief Justice Waite said of the ruling of The 

1 This salutary principle was not followed in Berizzi Bros. Co. v. 8. 8. Pesaro, 271 U. S. 
562, where the court allowed the immunity, for the first time, to a merchant vessel owned by 
a foreign government and in its possession and service, although the State Department had 
declined to recognize the immunity. The propriety of thus extending the immunity where 
the political branch of the government had refused to act was not considered. 

Since the vessel here, although owned by the Mexican Government, was not in its posses- 
sion and service, we have no occasion to consider the questions presented in the Berizzi case. 


It is enough that we find no persuasive ground for allowing the immunity in this case, an 
important reason being that the State Department has declined to recognize it. 
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Davis: ‘‘Property does not necessarily become a part of the sovereignty 
because it is owned by the sovereign. To make it so it must be devoted to 
the public use and must be employed in carrying on the operations of the 
government.” 

In the case of The Navemar, supra, the Spanish Ambassador asserted on 
behalf of the Spanish Republic that the seized vessel was the property of the 
Republic, acquired by expropriation from a Spanish National, but the claim 
of immunity which had not been recognized by our government was rejected 
by the Court on the ground that the Spanish government was not in posses- 
sion of the vessel at the time of her arrest.’ 

The lower federal courts have consistently refused to allow claims of 
immunity based on title of the claimant foreign government without posses- 
sion, both before The Navemar, supra, Long v. The Tampico, 16 Fed. 491, 
493, 494 (opinion by Judge Addison Brown); The Johnson Lighterage Co. No. 
24, 231 Fed. 365; The Attualita, 238 Fed. 909; The Carlo Poma, 259 Fed. 369, 
370, reversed on other grounds 255 U. 8. 219; The Beaverton, 273 Fed. 539, 
540; and since, Ervin v. Quintanilla, supra, 941; The Uxmal, 40 F. Supp. 258, 
260; The Katingo Hadjipatera, 40 F. Supp. 546, 119 F. 2d 1022; The Ljubica 
Matkovic, 49 F. Supp. 936. 

Whether this distinction between possession and title may be thought to 
depend upon the aggravation of the indignity where the interference with the 
vessel ousts the possession of a foreign state, Sullivan v. State of Sao Paulo, 
122 F. 2d 355, 360, it is plain that the distinction is supported by the over- 
whelming weight of authority. More important, and we think controlling 
in the present circumstances, is the fact that, despite numerous opportunities 
like the present to recognize immunity from suit of a vessel owned and not 
possessed by a foreign government, this government has failed todoso. We 
can only conclude that it is the national policy not to extend the immunity in 
the manner now suggested, and that it is the duty of the courts, in a matter so 
intimately associated with our foreign policy and which may profoundly 
affect it, not to enlarge an immunity to an extent which the government, 
although often asked, has not seen fit to recognize. We have considered but 


* The Cristina, 1938, A. C. 485, in which the immunity was recognized, seems to have 
proceeded on the ground that the possession taken in behalf of the friendly foreign govern- 
ment was actual. Similarly in The Arantzazu Mendi, 1939, A. C. 256, 263, the sovereign 
was “‘in fact in possession of the ship.”” In The Jupiter, 1924, P. 236, 241, 244 (cf. The Jupi- 
ter No. 2, 1925, p. 69; The Jupiter No. 3, 1927, p. 122, 125), it appeared that before the suit 
was brought the master had repudiated the possession and ownership of the plaintiffs and 
held the vessel for the claimant government. And in The Porto Alexandre, 1920, p. 30, 34, 
the vessel had been requisitioned under the order of the foreign government and on the 
particular voyage was carrying freight for that government. In The Annette; The Dora, 
1919, p. 105, 111, an alternative ground of decision was that the sovereign had parted with 
possession. The Court said: ‘‘If it is not in possession, the Court interferes with no sovereign 
right of the government by arresting the vessel, nor does it, by arresting the vessel, compel 
the government to submit to the jurisdiction or to abandon its possession.” 
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do not find it necessary to discuss other contentions of petitioner, as they are 


without merit. 
A firmed. 


Mr. Justice FRANKFURTER, concurring. 


In Berizzi Bros. Co. v. S. S. Pesaro, 271 U. 8. 562, this Court held for the 
first time that ‘‘merchant ships owned and operated by a foreign government 
have the same immunity that warships have.’’ It did so not because the 
Department of State by appropriate suggestion or through its established 
policy had indicated that due regard for our international relations counseled 
such an abnegation of jurisdiction over government-owned merchantmen. 
On the contrary. In answer to an inquiry by Judge Mack before whom the 
Pesaro’s claim to immunity was first raised, the Department of State took 
this position: ‘‘It is the view of the Department that government-owned 
merchant vessels or vessels under requisition of governments whose flag they 
fly employed in commerce should not be regarded as entitled to the immuni- 
ties accorded public vessels of war. The Department has not claimed 
immunity for American vessels of this character.”” The Pesaro, 277 Fed. 
473, 479-480, note 3; and see 2 Hackworth, Digest of International Law, pp. 
429-430, 488-439. Thus, in Berizzi Bros. Co. v. S. S. Pesaro, supra, this 
Court felt free to reject the State Department’s views on international policy 
and to formulate its own judgment on what wise international relations 
demanded. The Court now seems to indicate however that when, upon the 
seizure of a vessel of a foreign government, sovereign immunity is claimed, 
the issue is whether the vessel ‘‘was of a character and operated under 
conditions entitling it to the immunity in conformity with the principles 
accepted by the department of the government charged with the conduct of 
our foreign relations.”’ 

If this be an implied recession from the decision in Berizzi Bros Co. v. 
Pesaro, I heartily welcome it. Adjudication should not borrow trouble by 
worrying about a case not calling for decision. It is for me not borrowing 
trouble to raise the relation of the Pesaro decision to the situation now before 
the Court. I appreciate that the disposition of the present case turns on the 
want of possession by the Republic of Mexico. My difficulty is that ‘‘ posses- 
sion”’ is too tenuous a distinction on the basis of which to differentiate be- 
tween foreign government-owned vessels engaged merely in trade that are 
immune from suit and those that are not. Possession, actual or construc- 
tive, is a legal concept full of pitfalls. Even where only private interests are 
involved the determination of possession as bankruptcy cases, for instance, 
abundantly prove, engenders much confusion and conflict. Ascertainment 
of what constitutes possession or where it is, is too subtle and precarious a 
task for transfer to a field in which international interests and susceptibilities 
are involved. 

If the Republic of Mexico now saw fit to put one junior naval officer on 
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merchantmen which it owns but are operated by a private agency under 
arrangements giving that Government a financial interest in the venture, it 
would, I should suppose, be embarrassing to find that Mexico herself did not 
intend to be in possession of such ships. And, certainly, the terms of the 
financial arrangement by which the commercial enterprise before the Court 
is carried on can readily be varied without much change in substance to 
manifest a relation to the ship by Mexico which could not easily be deemed 
to disclose a want of possession by Mexico. 

The fact of the matter is that the result in Berizzi Bros. Co. v. S. S. Pesaro, 
supra, was reached without submission by the Department of State of its 
relevant policies in the conduct of our foreign relations and largely on the 
basis of considerations which have steadily lost whatever validity they may 
then have had. Compare the overruling of The Thomas Jefferson, 10 Wheat. 
428 (1825), by The Genesee Chief, 12 How. 443 (1851). The views of our 
State Department against immunity for commercial ships owned by foreign 
governments have been strongly supported by international conferences, 
some held after the decision in the Pesaro case. See Lord Maugham in 
Compania Naviera Vascongado v. S. S. Cristina [1938] A. C. 485, 521-523. 
But the real change has been the enormous growth, particularly in recent 
years, of ‘ordinary merchandizing”’ activity by governments. See The 
Western Maid, 257 U.S. 419, 482. Lord Maugham in the Cristina thus put 
the matter: 

Half a century ago foreign Governments very seldom embarked in° 
trade with ordinary ships, though they not infrequently owned vessels 
destined for public uses, and in particular hospital vessels, supply ships 
and surveying or exploring vessels. ‘There were doubtless very strong 
reasons for extending the privilege long possessed by ships of war to 
public ships of the nature mentioned; but there has been a very large 
development of State-owned commercial ships since the Great War, and 
the question whether the immunity should continue to be given to 
ordinary trading ships has become acute. Is it consistent with sover- 
eign dignity to acquire a tramp steamer and to compete with ordinary 
shippers and ship-owners in the markets of the world? Doing so, is it 
consistent to set up the immunity of a sovereign if, owing to the want of 
skill of captain and crew, serious damage is caused to the ship of another 
country? Is it also consistent to refuse to permit proceedings to en- 
force a right of salvage in respect of services rendered, perhaps at great 
risk, by the vessel of another country? [1938] A. C. 485, 521-522. 

And so, sensible as I am of the weight to which the decision in the Pesaro 
is entitled, its implications in the light of the important developments in the 
international scene that twenty years have brought call for its reconsidera- 
tion. The Department of State, in acting upon views such as those expressed 
by Lord Maugham, should no longer be embarrassed by having the decision 
in the Pesaro remain unquestioned, and the lower courts should be relieved 
from the duty of drawing distinctions that are too nice to draw. 

It is my view, in short, that courts should not disclaim jurisdiction which 
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otherwise belongs to them in relation to vessels owned by foreign govern- 
ments however operated except when ‘“‘the department of the government 
charged with the conduct of our foreign relations’’, or of course Congress, 
explicitly asserts that the proper conduct of these relations calls for judicial 
abstention. Thereby responsibility for the conduct of our foreign relations 
will be placed where power lies. And unless constrained by the established 
policy of our State Department, courts will best discharge their responsibility 
by enforcement of the regular judicial processes. 


Mr. Justice BLAcK joins in this opinion. 


REX v. BROSIG * 


ONTARIO COURT OF APPEAL 


[March 1, 1945.] 


A prisoner of war is criminally responsible for the looting of a mail bag and the taking of 
articles therefrom for his own personal use in the course of an escape and may be convicted 
of theft in respect thereof. 


APPEAL by the Crown from the acquittal of accused by a Police Magistrate 
on a charge of theft from the mails. Reversed. 

J. J. Robinette, K.C., and W. M. Flannery, for appellant, the Crown. 

G. A. Martin, for respondent, accused. 

Rosertson C.J.O.:—I have had the privilege of reading the reasons for 
judgment prepared by Mr. Justice Gillanders, and I concur in the conclusion 
reached by him. 

Any exemption that this prisoner of war may have from the criminal 
law of Canada can, I think, only be such as may be found in the Convention 
relating to the treatment of prisoners of war, concluded at Geneva, and dated 
July 27, 1929. While no doubt a body of international law that has made 
great changes in the position of a prisoner of war, has developed since the 
time when prisoners of war were put to death, and, as more humane notions 
prevailed, that practice gave way to that of making slaves of them, and, still 
later, of putting them to ransom, it is in comparatively recent times that 
arrangements came to be made between warring nations, for the exchange 
of prisoners between the States themselves. There does not, however, ap- 
pear to be any rule of international law, apart from whatever the Conven- 
tions between States may provide, whereby prisoners of war are entitled to 
exemption from the municipal laws of the country where they are held 
prisoner. 

The Convention of 1929, in its articles dealing with prisoners of war, is not 
silent in respect to judicial proceedings against them, as distinguished from 
disciplinary punishment administered by the military authorities. It is 


* [1945] 2 D.L.R. 232; courtesy of the Canadian Wartime Information Board. 
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plain from its express provisions that judicial proceedings are contem- 
plated, such as may be taken against members of the armed forces of the 
detaining power who offend. Article 46 provides as follows: 

“Prisoners of war shall not be subjected by the military authorities or the 
tribunals of the detaining Power to penalties other than those which are 
prescribed for similar acts by members of the national forces.”’ 

Article 47 contains the following clause: 

“Tn all cases the period during which a prisoner is under arrest (awaiting 
punishment or trial) shall be deducted from the sentence, whether discipli- 
nary or judicial, provided such deduction is permitted in case of members 
of the national forces.”’ 

Article 53 provides: 

“Prisoners qualified for repatriation against whom any prosecution for a 
criminal offence has been brought may be excluded from repatriation until 
the termination of the proceedings and until fulfilment of their sentence, if 
any; prisoners already serving a sentence of imprisonment may be retained 
until the expiry of the sentence.”’ 

Article 63 provides: 

‘A sentence shall only be pronounced on a prisoner of war by the same tri- 
bunals and in accordance with the same procedure as in the case of persons 
belonging to the armed forces of the detaining Power.” 

Article 64 provides: 

“Every prisoner of war shall have the right of appeal against any sentence 
against him in the same manner as persons belonging to the armed forces 
of the detaining Power.” 

Article 75, which deals with the liberation and repatriation of prisoners of 
war at the end of hostilities, includes this clause: 

“Prisoners of war who are subject to criminal proceedings for a crime or 
offence at common law may, however, be detained until the end of the 
proceedings, and, if need be, until the expiration of the sentence. The same 
applies to prisoners convicted for a crime or offence at common law.” 

No doubt, cases will arise where it becomes a question whether the conduct 
of a prisoner of war is more properly to be regarded as a matter for military 
discipline, rather than for judicial proceedings as a breach of the criminal 
law. The question put by Lord Campbell in Reg. v. Sattler (1858), Dears. 
& Bell 525 at p. 543, 169 E.R. 1105, quoted by my brother Gillanders in 
his judgment in this case, may serve as an illustration. No such question 
arises in this case. The “looting” of the mail bag was not an act necessary 
for the escape of the prisoner of war. In my opinion it stands upon no 
different or higher footing than a similar act committed by a member of the 
armed forces of Canada. The act served no military purpose. It was an 
offence against the civil power for the personal advantage of the respondent. 

In view of the considerations that I have stated, it is, in my opinion, the 
duty of the Court to deal with the charge against the respondent in the same 
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way as we would deal with a similar charge against a member of the armed 
forces of Canada. The charge of stealing a parcel sent by parcel post was 
proved. His status as a prisoner of war does not exempt him from convic- 
tion, and it only remains to fix the penalty. No doubt, there were mitigating 
circumstances, and it so happens that since this charge was laid, the section 
of the Criminal Code that applies, has been amended so that we are able to 
prescribe for this offence a less severe sentence than a term of three years’ 
imprisonment, which was formerly the minimum sentence allowed. I agree 
with my brother Gillanders that a term of two months’ imprisonment is 
proper in the circumstances of this case. 

Supplementing the references to authorities by my brother Gillanders, I 
refer to Wheaton’s International Law, 7th ed., vol. 2., pp. 177 ff.; an article 
on Prisoners of War in 190 L.T. Jo., p. 150, and an article in 35 American 
Journal of International Law (pp. 522-3), dealing with escaped prisoners of 
war in a neutral jurisdiction. 

HENDERSON J.A.:—I have had the privilege of reading the opinions of my 
Lord the Chief Justice and of my brother Gillanders, with which I agree. 

GILLANDERS J.A.:—The respondent is a German prisoner of war, a para- 
trooper of the German Air Force, taken prisoner in Holland in 1942, trans- 
ported first to England and later moved to Canada, where he has since been 
kept. On December 21, 1943, he secreted himself in a prisoner of war mail 
bag at the prisoner of war camp where he was detained. The mail bag was 
in due course placed with others in the mail car on a Canadian National train, 
its weight exciting comment but apparently not the suspicion of the railway 
mail clerks who moved it from place to place. The mail bag was finally 
placed close to a radiator in the mail car. Finally the accused, oppressed by 
heat and lack of fresh air, released himself from the bag by cutting it open 
with a knife which he had in his possession. After getting out of the bag in 
which he had concealed himself, he cut open another mail bag in the car and 
removed some parcels fromit. He broke these parcels open and discovered a 
quantity of cigarettes, some gum, and a bottle of perfume. He smoked 
some of the cigarettes and used some of the gum and perfume. He was later 
apprehended and subsequently charged with theft from the mails. The 
charge was dismissed by the Magistrate before whom he came, and the 
Crown now appeals to this Court. 

Counsel for the Crown necessarily accepts and relies upon the facts found, 
but submits that the accused as a prisoner of war was, under the circum- 
stances, subject to the complete restraint of the criminal law and that he 
should have been convicted of the offence charged. 

Counsel for the respondent submits that what the accused did were in fact 
acts which were part of or incidental to his escape and that such acts by a 
prisoner of war, that is those forming part of or incidental to his escape from 
the detaining Power, should be deemed to be acts of war rather than crim- 
inal offences. 
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There is little definite authority in the decided cases. 

Counsel for the respondent draws attention to a question put by Lord 
Campbell, Chief Justice, in Reg. v. Satiler, Dears. & Bell 525 at p. 543: 

“A prisoner at war committing murder would be triable; but the question 
is, what constitutes murder? If a prisoner at war who had not given his 
parole killed a sentinel in endeavouring to effect his escape, would that be 
murder?” 

In discussing exceptions to the general rule that the criminal law applies to 
all persons who are within certain local limits, Mr. Justice Stephen in his 
work ‘‘The History of the Criminal Law of England,” vol. 2, p. 8, after exam- 
ining the few authorities then existing which referred to alien enemies and 
prisoners of war, expresses the view: 

“Tt is difficult to extract any definite proposition from these authorities as 
to the cases in which foreigners are liable to English criminal law, when they 
are brought, against their will, into places where that law is, as a general rule, 
administered. None of them, however, is inconsistent with, and each of 
them more or less distinctly illustrates, the proposition that protection and 
allegiance are co-extensive, and that obedience to the law is not exacted in 
cases in which it is avowedly administered, not for the common benefit of the 
members of a community of which the alleged offender is for the time being a 
member, but for the benefit of a community of which he is an avowed and 
open enemy.” 

It is material to consider the provisions of the convention relative to the 
treatment of prisoners of war concluded at Geneva on July 27, 1929. His 
Majesty the King and the President of the German Reich were parties to 
this convention and it was signed by plenipotentiaries for Canada. 

Section 5, c. 3, deals with penal sanctions with regard to prisoners of war. 
Without attempting to set out at length all the provisions of this chapter, the 
following may be observed: 

Article 45 provides: 

“Prisoners of war shall be subject to the laws, regulations, and orders in 
force in the armed forces of the detaining Power. 

“Any act of insubordination shall render them liable to the measures pre- 
scribed by such laws, regulations, and orders, except as otherwise provided in 
this Chapter.” 

Article 46 provides: 

“Prisoners of war shall not be subjected by the military authorities or the 
tribunals of the detaining Power to penalties other than those which are 
prescribed for similar acts by members of the national forces.”’ 

And further: “prisoners of war, undergoing disciplinary punishment shall 
not be subjected to treatment less favourable than that prescribed as regards 
the same punishment, for similar ranks in the armed forces of the detaining 
Power.” 

Article 47 provides, inter alia: 
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“The judicial proceedings against a prisoner of war shall be conducted as 
quickly as circumstances will allow.” This article later refers to the sen- 
tence ‘‘ whether disciplinary or judicial, provided such deduction is permitted 
in case of members of the national forces.”’ 

Article 48 provides in part: 

“‘ After undergoing the judicial or disciplinary punishment which has been 
inflicted on them, prisoners of war shall not be treated differently from other 
prisoners.” 

Article 50 provides in part: 

‘‘ Escaped prisoners of war who are re-captured before they have been able 
to rejoin their own armed forces or to leave the territory occupied by the 
armed forces which captured them shall be liable only to disciplinary pun- 
ishment.”’ 

Article 51 provides in part: 

‘“‘ Attempted escape, even if it is not a first offence, shall not be considered 
as an aggravation of the offence in the event of the prisoner of war being 
brought before the courts for crimes or offences against persons or property 
committed in the course of such attempt.” 

Article 52 provides: 

“‘Belligerents shall ensure that the competent authorities exercise the 
greatest leniency in considering the question whether an offence committed 
by a prisoner of war should be punished by disciplinary or by judicial 
measures. 

“This provision shall be observed in particular in appraising facts in con- 
nexion with escape or attempted escape. 

‘A prisoner shall not be punished more than once for the same act or on 
the same charge.” 

Part 2 makes provisions respecting disciplinary punishments, and Part 3 
is headed ‘“‘ Judicial Proceedings.”’ This provides rules and requirements 
relating to judicial hearings of charges against prisoners of war, for notice 
being given of the name and rank of the prisoner; the place of detention, and 
statement of the charges to the protecting power; that no prisoner should be 
sentenced without an opportunity to defend himself; that no prisoner should 
be compelled to admit his guilt, and he has a right to a qualified advocate of 
his own choice, and if necessary, to a competent interpreter, and various 
other provisions aimed at safeguarding the rights of a prisoner of war in 
judicial proceedings. 

It is quite apparent that the convention anticipates judicial proceedings 
against prisoners of war, as well as disciplinary proceedings by military 
authorities. 

In view of the provisions of Art. 45, it is of interest to keep in mind to what 
extent our own armed forces which in this case are those of the detaining 
Power, are subject to proceedings in the Courts. The question may be 
answered in the words of Sir Lyman P. Duff, Chief Justice of Canada, in 
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Reference re Exemption of U.S. Forces from Canadian Criminal Law, [1943], 
4 D.L.R. 11 at p. 14, 8.C.R. 483 at p. 490, 80 Can. C.C. 161 at p. 165: “My 
view can be stated very briefly. It is, I have no doubt, a fundamental con- 
stitutional principle, which is the law in all the Provinces of Canada, that the 
soldiers of the army of all ranks are not, by reason of their military character, 
exempt from the criminal jurisdiction of the civil (that is to say, non-mili- 
tary) courts of this country.” 

In amplification of this view, the Chief Justice continues, later (pp. 15-6 
D.L.R., pp. 490-1 S.C.R., pp. 165-7 Can. C.C.): 

“That is a well settled principle which has always been jealously guarded 
and maintained by the British people as one of the essential foundations of 
their constitutional liberties. I quote two passages on the subject—the 
first is from Dicey’s ‘Law of the Constitution’, and the second is from Dr. 
Goodhart, the distinguished lawyer who is the successor of Maine and Pollock 
in the chair of jurisprudence at Oxford University and is the editor of the 
Law Quarterly Review; this passage is taken from an article written by 
Dr. Goodhart for the American Bar Association Journal for the information 
of American lawyers. At pp. 300-1 of Dicey it is stated: 

‘4 goldier’s position as a citizen.—The fixed doctrine of English law is 
that a soldier, though a member of a standing army, is in England subject to 
all the duties and liabilities of an ordinary citizen. ‘‘ Nothing in this Act 
contained’’ (so runs the first Mutiny Act) ‘‘shall extend or be construed to 
exempt any officer or soldier whatsoever from the ordinary process of law.” 
These words contain the clue to all our legislation with regard to the standing 
army whilst employed in the United Kingdom. A soldier by his contract of 
enlistment undertakes many obligations in addition to the duties incumbent 
upon acivilian. But he does not escape from any of the duties of an ordinary 
British subject. 

“«“The results of this principle are traceable throughout the Mutiny Acts. 

‘A soldier is subject to the same criminal liability as a civilian. He may 
when in the British dominions be put on trial before any competent ‘“‘civil’”’ 
(1.e. non-military) court for any offence for which he would be triable if he 
were not subject to military law, and there are certain offences, such as 
murder, for which he must in general be tried by a civil tribunal. Thus, if a 
soldier murders a companion or robs a traveller whilst quartered in England 
or in Van Dieman’s Land, his military character will not save him from 
standing in the dock on the charge of murder or theft.’ 

“Referring to the legislation introduced in 1942 and passed by the Parlia- 
ment of the United Kingdom, Dr. Goodhart says (American Bar Association 
Journal, vol. 28, p. 763): 

“The important constitutional principle which was involved is one of the 
essential ones on which the English constitution is based. It is described 
by Dicey as ‘‘the fixed doctrine of English law that a soldier, though a mem- 
ber of a standing army, is in England subject to all the duties and liabilities 
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of an ordinary citizen.”” It is part—and perhaps the most important part— 
of the “‘rule of law’’ which is the distinctive feature of the British system. 
“Tt becomes, too, more and more apparent that the means by which the 
courts have maintained the law of the constitution have been the strict in- 
sistence upon the two principles, first of ‘equality before the law,’ which 
negatives exemption from the liabilities of ordinary citizens or from the 
jurisdiction of the ordinary courts, and, secondly, of ‘personal responsibility 
of wrongdoers,’ which excludes the notion that any breach of law on the part 
of a subordinate can be justified by the orders of his superiors.’”” This means 
that the British soldier is subject to the jurisdiction of the ordinary courts, 
and is responsible to them for any breaches of the law which he may commit. 
So long as this principle is maintained, it will be impossible for anyone to 
establish a military dictatorship in Great Britain.’’’ 

There is nothing in the provisions of the Convention to exclude the appli- 
cation of the Criminal Code here. 

Counsel for the appellant urges that prisoners of war are subject to the 
complete restraint of the criminal law whether or not the acts in question are 
a part of or incidental to escape from the detaining Power. It is unnecessary 
and undesirable to express here an opinion as to what view should be taken 
under other circumstances, for instance, if a prisoner of war were accused of 
assaulting a military guard who endeavoured to prevent his escape. 

In this case the Magistrate has found as a fact: ‘‘ With regard to the per- 
fume, I have given him the benefit of the doubt and say that he used it in 
order to assist his escape by concealing the extreme odour of perspiration. 
With regard to the cigarettes and gum I am unable to see that they would 
assist his escape materially and I feel that he took them for his own comfort.” 

I see no reason to disagree with the finding of fact that the taking of the 
cigarettes and gum from the mail bags was for personal comiort of the 
accused and not a part of or incidental to his escape. Under the circum- 
stances he is liable to the restraint of the criminal law and to proceedings in 
the Courts in the same way as a member of the armed forces of this country. 

The appeal must be allowed and a conviction recorded. 

As to sentence—the provisions of the Code with respect to such a charge 
have been recently amended so that now the minimum sentence is in the 
discretion of the Court. Counsel for the Crown suggests only a moderate 
sentence. Under the circumstances a sentence of two months should be 
imposed. 

Appeal allowed; accused convicted. 
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PART CARGO EX M. V. GLENROY * 


PRIVY COUNCIL 
[March 7, 1945.] 


Shipping—Prize—Cargo—Pre-war contract—Neutral_shipper—Letter of Credit—Re- 
fusal of bank to accept draft—Cancellation of contract—Enemy house of trade—No passing 
of property—Goods the concern of enemy house of trade—Locus poenitentiae—Condem- 
nation. 


A Japanese company, carrying on business in Japan, had branches in 
London and Hamburg. ‘The business in Germany was later incorporated 
there, but the whole of the shares in the German company were owned by the 
Japanese company and their trustees, and, in addition, the German com- 
pany was controlled and staffed by, and was entirely dependent on, the 
Japanese company, being really a purchasing and selling house of that 
company. A contract, in 1939, for the sale of goods by the Japanese 
company to the German company stipulated, znter alia, Hamburg as the 
destination, the price per ton c.i.f. Hamburg, and that payment was to be by 
a three months sight draft against a letter of credit on a bank to be named. 
A letter of credit was duly issued by the Hamburg branch of the bank (a 
Japanese company) to the Japanese company authorizing them to draw on 
the London branch of the bank at three months for account of the German 
company for the price of the goods. The letter of credit contained instruc- 
tions that the bills of lading, drawn in triplicate, were to be made out to the 
order of the bank, and the invoices and insurance policy, in triplicate, in the 
bank’s name or in the name of the shipper and blank endorsed. Two sets of 
documents were to be sent to the bank at Hamburg and one set, with drafts 
on London attached, to be delivered to the bank in London against accept- 
ance of the drafts. 

The goods were shipped in Japan on the M. V. Glenroy, a British vessel, 
and bills of lading issued, invoices prepared and insurance taken out on 
July 31, 1939, in accordance with those instructions. The invoices stated 
that the goods were ‘‘shipped by order and for account of” the German 
company. On August 7, 1939, the Japanese company drew a bill in accord- 
ance with the credit, negotiated it through a Japanese branch of the bank, 
which delivered the three sets of documents asinstructed. Thesetsent, with 
the draft attached, to London, was received there on September 13, 1939, 
and owing to the outbreak of war was not accepted or paid. On September 
13, 1939, the German company cancelled the contract unconditionally. 
Meanwhile, at some date unknown, the Glenroy had been diverted to Liver- 
pool, where she arrived on October 17, 1939, and there, on November 2, 1939, 
the goods were seized as prize, on a claim by the Crown that they were 
enemy property or contraband of war liable to condemnation. 

Held, that there was nothing in the facts and circumstances which dif- 


*61 Times Law Reports 303. 
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ferentiated the contract from the ordinary c.i.f. contract, and accordingly, 
the documents not having been taken up and paid for, the property in the 
goods had not passed to the German company so as to become enemy 
property. The German company, however, though in one sense a separate 
entity, being separately incorporated, was in substance a branch of the 
Japanese business, where the control lay, and constituted a house of business 
of that company. The goods at the outbreak of war were the concern of the 
Hamburg branch rather than of the company in Japan, and were enemy 
property within the principle in The Anglo-Mezxican (34 The Times L. R. 
149; [1918] A. C. 422), and the Japanese company having taken no steps, by 
discontinuing, or dissociating itself from, the enemy branch, the taint of 
enemy ownership was not removed, and the goods were liable to condem- 
nation. 

The Anglo-Mexican (supra), Daimler Company, Limited v. Continental 
Tyre and Rubber Company (Great Britain), Limited (32 The Times L. R. 624; 
[1916] 2 A. C. 307) and The Lutzow (34 The Times L. R. 147; [1918] A. C. 
435) referred to. 

Decree of the President (60 The Times L. R. 171; [1944] p. 11) set aside. 


This was an appeal from a decree of Lord Merriman, P., given in the Prize 
Court on December 21, 1943, whereby he dismissed the claim of the Crown 
that a consignment of 2,240 bags of Nagauzura beans, part cargo ex M. J. 
Glenroy, was enemy property or contraband of war and as such or otherwise 
liable to condemnation. 

The facts appear from the judgment of the Judicial Committee. 

The Attorney-General (Sir Donald Somervell, K.C.), Mr. J. V. Nesbitt ard 
Mr. Patrick Devlin appeared for the appellant, his Majesty’s Procurator- 
General; Sir Robert Aske, K.C., and Mr. Robert Gething for the respondent, 
the controller of the London branch of the Japanese company. 

Lord Porter, delivering the judgment of the Board, said: This is an appeal 
by his Majesty’s Procurator-General against a decree, dated December 21, 
1943, of the President of the Admiralty Division sitting in Prize, dismissing 
the claim of the Crown that a part cargo of 2,240 bags of Nagauzura beans 
ex M. V. Glenroy was enemy property or contraband of war and liable to 
condemnation. 

The beans were shipped from Otaru, in Japan, for carriage to Hamburg in 
the following circumstances:—There is in Japan a corporation known as 
Mitsui Bussan Kabushiki Kaisha (hereinafter called Mitsui) which carries 
on business in that country and has a branch in London (registered under.the 
Companies Acts as a branch) called Mitsui and Co., Limited (hereinafter 
referred to as Mitsui, London). Mitsui has since 1910 also carried on a 
business in Germany, originally at Hamburg through a branch office, and in 
1926 this business was incorporated in that country. To this company were 
transferred the assets, business and staff employed in Germany, and in 1928 


JUDICIAL DECISIONS 601 


the head office was transferred to Berlin, but Hamburg continued as a branch 
office of the German company. ‘The whole of the shares in this company are 
owned by Mitsui and their trustees. In addition, it is controlled and staffed 
by Mitsui and is entirely dependent on that company. It is really a pur- 
chasing and selling house of Mitsui, just as are Mitsui’s branches elsewhere, 
and according to a declaration made by Mitsui’s manager, although it may 
be considered as a German company by reason of its being incorporated in 
Germany according to German law, yet, without the slightest doubt, it is for 
all practical and business purposes considered, even in Germany, as a branch 
office of a foreign company. 

Mitsui had also a branch at Otaru, in Japan, and by a purchase note dated 
July 10, 1939, and by asale note dated July 11, 1939, Mitsui, Hamburg, con- 
firmed the purchase and Mitsui, Otaru, the sale of the beans, the subject- 
matter of the present claim. Among the terms agreed on were: shipment 
July; destination Hamburg; price £17 Os. Od. per ton c.i.f. Hamburg; 
Otaru to draw at three months sight against a letter of credit on a bank to be 
named later. This bank was, by August 5, identified as the Yokohama 
Specie Bank, and a letter of credit was duly issued by the Hamburg branch 
of that bank to Otaru, authorizing them to draw on the London branch at 
three months for account of Mitsui (Hamburg) for the price of the beans. 
This letter contained instructions that the bills of lading, drawn in triplicate, 
were to be made out to the order of the Yokohama Specie Bank, Limited, 
and the invoices and insurance policy, in triplicate, in the bank’s name or in 
the name of the shipper and blank endorsed. Two sets of documents were to 
be sent to the bank at Hamburg, and one set, with drafts on London attached, 
to be delivered to the bank in London against acceptance of the drafts. The 
drafts were to be drawn and negotiated before August 15, and to contain the 
clause ‘‘Drawn under letter of credit D. C. No. 7766 dated Hamburg, 
August 5, 1939.’’ The letter was headed with the words ‘ Drafts drawn 
under this letter of credit are negotiable through Yokohama Specie Bank, 
Limited, only,’”’ and ended ‘‘ We hereby agree with the drawers, indorsers and 
bona fide holders of drafts drawn in accordance with the terms and conditions 
of this credit that such drafts shall be honoured on presentation at our office 
in London, provided they are negotiated through the Yokohama Specie 
Bank, Limited.”’ 

The goods were shipped and bills of lading issued, invoices prepared and 
insurance taken out on July 31, 1939, in accordance with these instructions. 
The bills of lading acknowledged shipment on board the M. V. Glenroy and 
were for delivery at Hamburg unto order of the bank: the invoices stated that 
the goods were shipped by order and for account of Mitsui (Hamburg), and 
the insurance policies covered them from Otaru to Hamburg, and appear to 
have been issued under a general cover granted to the Otaru branch and to 
have been blank endorsed. On August 7, 1939, Mitsui drew a bill in accord- 
ance with the credit, negotiated it through the Otaru branch of the bank and 
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advised the London branch of their action, ending with the words, ‘‘ Drawn 
under L/C No. 7766 Hamburg, August 5, 1939.” A letter to the same effect 
was sent to the bank’s office in Hamburg. When negotiating the bill 
Mitsui delivered the three sets of documents to the Otaru branch of the 
bank, and on the same day two sets were sent to the bank at Hamburg and 
one, with the draft attached, to London, where it was received on September 
13, 1939, and owing to the outbreak of war was not accepted or paid. Mean- 
while, on September 3, war between Great Britain and Germany had broken 
out, and on September 13 Mitsui (Hamburg) telegraphed to Mitsui (Otaru) 
that they had cancelled the contract unconditionally as they saw no way of 
delivery or payment, and asked the Otaru branch to dispose of the goods 
as they thought best. On September 14, before receipt of this message, 
Mitsui (Otaru) had already telegraphed to Mitsui (London) instructing them 
to telegraph saleable price London or Rotterdam, and on the 16th Otaru 
cabled ‘‘Glenroy Nagauzura sale contract cancelled unconditionally. As to 
whereabouts and alteration destination consult Y.S.B. (Yokohama Specie 
Bank) London who hold documents.”’ 

Meanwhile, at some date unknown, the Glenroy had been diverted to 
Liverpool, where she arrived on October 17, 1939, and there on November 2 
the beans were seized as prize. On that same day the London branch of the 
bank informed Mitsui (London) that the amount of the bill had been re- 
funded, and that they were instructed to hand over the documents free of 
charge, but were unable to do so as they had forwarded them to H. M. 
Procurator-General. At the same time they wrote to that gentleman re- 
nouncing their claim in favour of Mitsui (London). On December 29, 1941, 
after the entry of Japan into the war, the respondent was, under the Trading 
with the Enemy Act, 1939, and the Defence (Trading with the Enemy) 
Regulations, 1940, appointed controller of the business of the London branch 
of Mitsui. 

On June 12, 1942, the London branch filed a claim on behalf of Mitsui on 
the ground that the beans were at all material times the property of Mitsui. 
On March 2, 1943, the respondent entered an appearance as controller, and 
on March 12 filed a claim on behalf of himself as controller of the London 
branch, and on behalf of Mitsui, on the ground that he or the London branch, 
or Mitsui, was owner of the goods which, he wrote, had been shipped from 
Japan before the outbreak of war and were not at time of shipment, or at any 
material time, contraband. 

On April 22, 1943, the respondent was appointed by the Board of Trade to 
control the winding-up of the London branch, and it was agreed that he 
should be treated as claiming by virtue of this appointment. On this form 
of claim the appellant objected that the respondent could not be heard to 
represent Mitsui without the Royal licence, and this objection was upheld by 
the President. The respondent, accordingly, appears in this appeal only on 
behalf of himself and of the London branch. On this state of facts the 
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Crown maintained that the goods were subject to condemnation for three 
reasons, any one of which would entitle them to succeed. 

In the first place it was said that the property had passed to the German 
company and that therefore the goods were enemy property. In the second, 
that Mitsui, though themselves at all material times a neutral company, 
maintained a business house in Germany, that the goods ‘‘appertained to”’ 
that house, and that therefore they were enemy goods. Lastly, that the 
goods were admittedly conditional contraband, that they were originally 
destined for Germany, and that though they would be free of taint if the 
destination were changed within a reasonable time after the outbreak of war 
yet in the present case the destination was not changed. The inference, it 
was submitted, should be drawn that though the M. V. Glenroy with the 
beans on board had been diverted to Liverpool, yet they might have been 
transhipped and sent on, that the suggestion of Rotterdam as a possible 
destination might well indicate such an intention, and that, at any rate, the 
mere fact that they were on a British ship which could not proceed to a Ger- 
man port was not enough to effect a change of destination. The President 
decided against the Crown on all three arguments. 

As to the first, he held the contract to be a typical c.i.f. contract. Prima 
facie, this is so. It is in terms such a contract, and therefore in the normal 
case the property would not pass until the documents were taken up and paid 
for. Section 19 (2) of the Sale of Goods Act, 1893, enacts: ‘‘ Where goods are 
shipped, and by the bill of lading the goods are deliverable to the order of the 
seller or his agent, the seller is prima facie deemed to reserve the right of 
disposal.’ And section 19 (3): “‘Where the seller draws on the buyer for the 
price, and transmits the bill of exchange and bill of lading to the buyer to- 
gether to secure acceptance or payment of the bill of exchange, the buyer is 
bound to return the bill of lading if he does not honour the bill of exchange, 
and if he wrongfully retains the bill of lading the property in the goods does 
not pass to him.”’ 

The appellant agrees that in the ordinary case the property in the goods 
does not pass, but he says that this is not an ordinary case. So far as sub- 
section (2) is concerned, he says that normally the bank to whose.order the 
goods are deliverable is the seller’s, not the buyer’s, agent, but that in the 
present case the bank was the buyer’s agent. Further, he says that in any 
case the intention to reserve the right of disposal is only a prima facie one and 
can be disproved by other circumstances. The facts on which he relied for 
this disproof were: (1) That the sellers had obtained a letter of credit from the 
bank undertaking, if certain conditions were fulfilled (which, in fact, were 
fulfilled), that the drafts would be honoured on presentation at its house in 
London; (2) that under the letter of credit two copies of the documents were 
to be sent to the Hamburg branch of the bank without any condition being 
imposed on that bank to withhold delivery in case the draft sent to London 
was not accepted; (3) that the draft must be negotiated through a branch of 
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the same bank; (4) that the relationship of the parties was such that security 
for payment was immaterial, the profit would go in any case to one or the 
other; and (5) that the invoice described the goods as shipped ‘‘ by order and 
for account of Mitsui (Hamburg).”’ 

For the purpose of this argument it must, of course, be assumed that the 
two companies are separate entities, capable of contracting with one another 
and so organized that the property may pass from the one to the other. It had 
passed, said the Crown, because the sellers had no interest in retaining it; 
they had negotiated a bill of exchange and received payment, and not only 
was acceptance and payment to be made by their subsidiary, but they had 
received a letter of credit from the bank undertaking that it should be 
honoured; they were no longer interested in the goods; they had been paid in 
full. 

This argument, in their Lordships’ view, neglects the liability of the sellers 
as drawers of the bill of exchange. The bank might fail, or some such event 
might come to pass as in fact occurred in the present case. The sellers were 
still interested, and not only in theory but in fact were very much interested 
in the final disposal of the goods. Nor do their Lordships think that the 
provision in the letter of credit that two of the sets of documents were to go 
to the bank at Hamburg is a circumstance from which an inference as to 
change of property can be drawn. From a letter sent on August 7, 1939, by 
the Otaru branch of the bank to its Hamburg branch it is plain that the bills 
of exchange had been drawn on the London office in pursuance of the letter of 
credit emanating from the Hamburg branch, and that branch from the start 
was aware that the drafts would be attached to the documents sent to 
London. The most obvious inference is that the two sets of documents sent 
to Hamburg were in duplicate for safety’s sake, and they may well have 
been transmitted to Germany so that the goods might be released at the 
earliest moment at which it was known that the bill had been honoured in 
London without waiting for transmission of the bills of lading thence. In 
any case, the issue of a set of three bills of lading is usual, and no inference 
can, in their Lordships’ opinion, be drawn from the mere fact that for con- 
venience’ sake two are despatched to a destination where they may be 
required. 

No doubt, having regard to the relationship of the parties, the Japanese 
company could control the action of the German house, but it may well have 
been thought desirable to keep their activities, profits and mutual dealings 
separate. Finally, it is true that the goods were bought ‘by order and for 
account of”’ Mitsui, Hamburg, but it is plain that Mitsui were not originally 
principals in this transaction. Mitsui bought the goods, transmitted them 
to Hamburg and charged the Hamburg house with the price. Neither in this 
respect nor in the other matters suggested does the transaction seem to be 
differentiated from an ordinary c.i.f. contract. In their Lordships’ view, the 
property had not passed to the Hamburg company. 
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In the second place, the beans were said to be enemy property not as be- 
longing to the Japanese company as neutrals but as belonging to a neutral 
company which maintained a branch in enemy territory and as appertaining 
to the business of that branch. For this argument, as for the former, it was 
immaterial whether the goods were contraband or not. In either case they 
were said to be just as much enemy property as if they had been owned 
directly by the German company. To establish this contention the appel- 
lant relied on the principles enunciated in The Anglo-Mexican (34 The Times 
L. R. 149; [1918] A. C. 422)—namely, that a neutral, wherever resident, 
may, if he owns or is a partner in a house of business trading in or from an 
enemy country, be properly deemed an enemy in respect of his property or 
interest in such business. To ascertain whether the goods seized in the 
present case were or were not liable to be condemned as prize in accordance 
with this principle three questions have to be answered—namely: (1) Does 
the principle apply where the business is carried on by means of a separate 
limited company incorporated in the enemy country? (2) Are the goods the 
subject-matter of the present claim sufficiently closely connected with the 
enemy business? (3) Does the law give the neutral a locus poenitentiae, so 
that the goods escape taint, if, before capture, he has diverted them so that 
they may not be delivered to the enemy house but to some other destination? 

As to the first point, their Lordships are of opinion that the German com- 
pany, though in one sense a separate entity from Mitsui, yet is in substance 
a branch of the Japanese business. The decision in Daimler Company, 
Limited v. Continental Tyre and Rubber Company (Great Britain), Limited 
(32 The Times L. R. 624; [1916] 2 A. C. 307) makes it clear that a company 
may be an enemy corporation though registered in this country; the question 
is where the control lies. In a case like the present, where the control lies 
in Japan, their Lordships think that similar considerations may be applied. 
The substance, not the form, must be observed, and inasmuch as what mat- 
ters are the facts lying behind the mere formalities of the case, the German 
company is just as much the creature of Mitsui as if it were a branch office 
staffed with servants directly responsible to the Japanese company. As is 
apparent from the matters already stated, every circumstance except the 
fact of registration in Germany shows it to be an alter ego of Mitsui, doing 
Mitsui’s business and conforming to Mitsui’s wishes. If the mere separation 
of entities were held to prevent the German company from being a branch 
of the Japanese company then the difficulty experienced by a neutral in 
maintaining a business in a country at war with Great Britain would largely 
disappear. In their Lordships’ view, a company so closely connected with 
its Japanese founder cannot escape from being held to constitute a house of 
business of the latter merely because it is separately incorporated. 

In the second place, it was strenuously contended on behalf of the respond- 
ent that, whatever might be the relationship between the two companies, the 
goods in question did not belong to Mitsui (Hamburg) nor were they suf- 
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ficiently closely connected with its business to make them enemy property. 
That goods, the property of neutrals, are condemnable only if they have such 
a connexion with the enemy house of trade has been recognized in England 
from the days of Lord Stowell, and for a period of similar length in America. 
In The Portland ( (1800) 3 Ch. Rob. 41, at p. 42) Lord Stowell spoke of 
“the property of a british merchant embarked in that trade” (that is, trade 
in the enemy country) and later on said (at p. 44): ‘‘I know of no case, nor of 
any principle, that could support such a position as this, that a man, having 
a house of trade in the enemy’s country, as well as in a neutral country, 
should be considered in his whole concerns as an enemy’s merchant, as well 
in those which respected solely his neutral house, as in those which belonged 
to his belligerent domicil.”” So in The Venus ( (1814) 8 Cranch, 253) the 
majority of those comprising the Court used the expressions (at p. 280) ‘‘so 
much of the property concerned in the trade of the enemy, as is connected 
with his residence,’ and again (at p. 280), ‘‘as to property engaged in the 
commerce of the enemy.” It is imperative, therefore, to determine whether 
in the present case the beans were so closely connected with the German 
business as to make them enemy property. Throughout the judgments and 
opinions in the decided cases the expressions used are nowhere very precise. 
As Sir Arthur Channell said in The Lutzow (84 The Times L. R. at p. 147; 
[1918] A. C. 435, at p. 438): “‘In the cases which establish the rule the prop- 
erty liable to be treated as enemy property is described in words which 
vary somewhat, and which are often rather vague.” 

In The Lutzow (supra) Sir Arthur Channell, in considering what connexion 
was necessary between the goods seized in prize and an enemy branch, quoted 
the words from The Portland (supra) and The Venus (supra) already set out, 
and quoted also the words of Lord Stowell in The Jonge Klassina ( (1804) 
5 Ch. Rob. 297, at p. 302): ‘‘A man may have mercantile concerns in two 
countries, and if he acts as a merchant of both, he must be liable to be con- 
sidered as a subject of both, with regard to the transactions originating 
respectively in those countries.’”” The other phrases of which he took 
cognizance were (i) ‘‘if a persun be a partner in a house of trade in an enemy’s 
country, he is, as to the concerns and trade of that house, to be deemed an 
enemy” (per Sir Samuel Evans, P., in The Manningtry (32 The Times L. R. 
36, at p. 39; [1916] p. 329, at p. 340), quoting from Pratt’s edition of Story, 
p. 60); (ii) ‘‘the property of a house of trade established in the enemy’s 
country is considered liable to . . . condemnation as prize” (Wheaton, 
Dana’s edition, s. 334); and (iii) from Hall’s International Law following 
The Jonge Klassina (supra) that a trader in two countries must be regarded 
as a belligerent or a neutral according to the country in which the transac- 
tion has originated. In himself deciding the question, he used the expres- 
sion (34 The Times L. R. at p. 148; [1918] A. C. at p. 439): “‘Whether the 
goods . . . were the concerns of the branch business . . . at Hamburg?” 
and decided that they were not, on the ground that the Hamburg branch 
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was merely a buying agent and after the purchase not concerned with the 
goods which were at the time of capture and, indeed, from shipment, the 
concern of the Japanese branch. 

The expressions used in the various cases are set out at some length not 
because the point now under discussion has been decided in any of them, but 
because they establish the principle which must guide the Board. Were, 
then, the beans seized as prize in the present case so connected with the 
Hamburg house as to be regarded as its concern? It was argued on behalf of 
the respondent that they could not be so regarded; that the very separation 
of the interest between two companies resulted in the goods being the concern 
of that company in which the property was vested; and that so long as the 
Japanese company kept control of them they were its, and not the Hamburg 
house’s, concern. The goods in question never, it was contended, came 
within the control of the trade of the German house; the credits, securities, or 
assets with which they were to be paid for did appertain to the German busi- 
ness, but until the property passed the beans did not; goods over which the 
head office kept control never became the concern of the German branch 
within the meaning of this doctrine. 

Their Lordships do not assent to this argument. The goods were bought 
for and shipped to the Hamburg house—finance was arranged by them and 
the letter of credit, obtained by them from the branch of the Yokohama 
Specie Bank in Hamburg, contained a proviso that drafts must be negotiated 
through a branch of that bank. Acceptance, it is true, was to be made in 
London, but again at the office of the same bank, and the bill of exchange 
was to bear the inscription, “‘ Drawn under L/C No. 7766, Hamburg, August 
5, 1939.” The bill of lading was endorsed ‘‘ Notify to Deutsche Mitsui 
Bussan A.G., Hamburg,” that is, the German house. The invoice stated 
that the goods were ‘‘shipped . . . by order and for account of”’ the Ger- 
man company, and the policy was endorsed in blank. Having regard to 
these arrangements and provisions their Lordships hold that these goods on 
the outbreak of war were the concern of the Hamburg branch rather than of 
the company in Japan, and therefore were enemy property within the 
principle referred to in The Anglo-Mezxican (supra). 

There remains the question whether the taint of enemy ownership was 
removed by the act of the Hamburg branch, accepted by the Japanese 
company, in cancelling the contract and changing the destination of the 
beans to London or Rotterdam. There is, no doubt, a mode of repentance 
by which the taint of enemy ownership may be removed from goods shipped 
by a neutral firm to an enemy branch. The neutral, by English law at any 
rate, can do so by discontinuing or dissociating himself from the enemy 
branch either before capture or, if that occurs before he has had a reasonabl 
opportunity of doing so, by taking steps to do so within a reasonable awe 
see The Anglo-Mezxican (34 The Times L. R. at p. 150; [1918] A. C., at p. 
425). There is no suggestion that any such steps have been taken in the 
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present instance; on the contrary, it appears from the affidavit of Mr. 
Lawton, sworn on April 28, 1943, that Mitsui had continued to carry on 
business in Germany until shortly before that date, and there is no evidence 
that they ever desisted. Except by taking this course there is no suggestion 
in the cases of any other method of rescuing the goods from condemnation. 
It was suggested that in a case like the present it would be reasonable, and in 
accordance with the practice adopted in the case of contraband, that the 
neutral owner should have an opportunity of removing the enemy taint by 
changing the destination of the goods at any rate before seizure, and that in 
any case seizure and not the outbreak of war was the vital date. It was, it 
was said, a harsh doctrine which would condemn the goods, though they had 
been shipped with complete propriety and though the neutral had taken all 
necessary steps to withdraw them from reaching the enemy. 

Their Lordships do not feel themselves able to accept this argument. Ina 
sense it is a hardship, but the neutral is given a locus poenitentiae if he with- 
draws from the business carried on in the enemy country, and he may well be 
called on to elect not to continue to assist the trade of the enemy as the price 
of rescuing his goods from condemnation. In principle, in their Lordships’ 
view, a withdrawal from enemy destination comes too late if made after the 
outbreak of war. It is true that Sir Arthur Channell in The Lutzow (34 The 
Times L. R., at p. 148; [1918] A. C. at p. 440) said: “It is only as enemy 
property at the date of the capture that they can be condemned, if at all.” 
But this observation must be read bearing in mind that the goods were 
at the outbreak of war enemy goods, and having regard to the principle that a 
change of ownership after war has broken out is not recognized by prize law 
in the case of goods at sea; see The Vesta (37 The Times L. R. at p. 505; 
[1921] 1 A. C. 774, at p. 777) where Lord Sumner quoted the principle as set 
out by Sir William Scott in The Vrow Margaretha ((1799) 1 Ch. Rob. 336, at 
p. 338): ‘In a state of war, existing or imminent, it is held that the property 
shall be deemed to continue as it was at the time of shipment till actual 
delivery; this arises out of the state of war, which gives a belligerent a right 
to stop the goods of his enemy.” 

Where condemnation of the goods is claimed on the ground that they are 
contraband a different rule prevails, but in the argument under consideration 
no question of contraband arises; the claim is that the goods are enemy 
goods. In their Lordships’ opinion, for the reasons already given, they are 
indeed enemy goods, and the principle applicable to enemy goods must be 
followed without regard to the fact that their enemy character is acquired 
only because the goods are the concern of an enemy branch of a neutral 
trader. 

A further point was taken on behalf of the Crown, but not pressed as 
decisive of the case. It was not disputed before their Lordships that the 
cargo was conditional contraband, and as such liable to condemnation while 
on a voyage to an enemy port, but it was said that that liability ceased 
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when the ship’s voyage was diverted and she was ordered to Liverpool. The 
President accepted this view and held that diversion in fact was sufficient to 
free the goods whatever the intention or wish of their owners might be. The 
Attorney-General contended that this ground of decision is too widely 
stated. In his submission, at any rate to-day, when the doctrine of con- 
tinuous voyages is freely recognized, it is not enough that the goods are 


diverted, unless and until they are disposed of in a non-enemy country, or so ° 


treated that they cannot reach the enemy country. In the present case he 
points out that the diversion was not made at the request or with any assent 
of the owners, nor did they show any unequivocal intention to dispose of the 
goods in England. The telegrams speak of shipment to London or Rotter- 
dam, and Rotterdam, it is suggested, is a convenient port from which goods 
could be forwarded to Germany. As the point has not been fully argued 
their Lordships do not think it desirable that they should express any con- 
cluded opinion in the matter. The point is open for argument in any future 
case where the facts admit it. Their Lordships neither affirm nor disaffirm 
the grounds of this part of the decision below. As to the decision itself, 
however, they think that the conclusion might have been drawn that the 
owners in fact intended to end the voyage at a non-enemy port and withdraw 
the goods from any enemy destination. Such a finding would be conclusive 
as to any claim based on contraband. 

On the ground, however, that the goods were enemy goods at the outbreak 
of war as being the concern of Mitsui (Hamburg), and that Mitsui took no 
steps to dissociate themselves from the activities of that branch, their Lord- 
ships hold that the goods were liable to condemnation. They will therefore 
humbly advise his Majesty that the appeal must be allowed and the decree of 
the Prize Court set aside, with costs, and in lieu thereof that it ought to be 
pronounced that the goods in question belonged at the time of seizure thereof 
to enemies of his Majesty and, as such, ought to be condemned as good and 
lawful prize and as droits and perquisites of Admiralty. The respondent 
will pay the costs of this appeal. 


Mr. 

on 
nce 
ion 

on, 
in 
by 
in 
It 
ad 

all 
1a 
‘h- 

be 
ce 
he 

he 
Ly 
”) 

re 
a 

W 
at 
ut 

y 
il 
it 
| 


BOOK REVIEWS AND NOTES 


International Law, Chiefly as Interpreted and Applied by the United States. 
By Charles Cheney Hyde. Boston: Little, Brown; 1945 (second revised 
edition). Pp. lxxxvi, 2489 (3 vols.). Index. $45.00. 


There will be none to question the courage of the author in venturing to 
publish this exhaustive treatise on international law under the circum- 
stances of the present day. International law seems to lie about us in ruins 
comparable to these of vast areas of Europe and of the Far East. The laws 
of war have been violated to the point where the very word “law’’ seems to 
be a mockery. Even the laws of normal times of peace have been in many 
cases suspended in consequence of the existence of war. Yet in spite of 
such discouragement Professor Hyde, with acute intelligence, with profound 
judgment, and with indefatigable industry, has reaffirmed his faith in inter- 
national law and has set forth its rules in the minutest detail. Others may 
well study his work and take heart. 

As is indicated by the title, the author makes it his chief endeavor to 
present the views of the United States upon the vast array of principles and 
rules that make up the body of international law, and this second and en- 
larged edition brings him down to the late summer of 1941. If this may 
seem at first thought unfortunate, in view of the profound effect which the 
war has had upon the attitude of the American people towards the problem 
of revivifying and strengthening international law, there are compensating 
advantages. For we have here the law of peace as it was interpreted and 
applied by the United States on the eve of the war, and we have the law of 
war and of neutrality as it was interpreted and applied by the United States 
on the eve of becoming itself a belligerent. Both the law of peace and the 
law of war and of neutrality are destined to undergo radical changes during 
the coming years. The author, being a philosopher as well as a jurist, fore- 
casts these changes to some extent; but on the whole his study is a record of 
existing conditions, and it will continue as a land-mark of that unhappy 
middle era between two wars, when jurists were struggling to lay the bases 
of a world of law and order and governments were giving them but half- 
hearted support or were openly defiant of the ideal itself. 

Perhaps the most significant characteristic of this voluminous treatise is 
the singular care which the author takes to measure meticulously the extent 
of the obligation entailed by particular practices alleged to be rules of law. 
He warns us in his Foreword of the “fantastic and unscientific”’ statements 
of those who ignore how states will probably act when confronted with cer- 
tain conditions; how “‘unconvincing’’ it is to hear certain rules proclaimed as 
law which states may be expected to ignore under circumstances that may 
readily be foreseen. In illustration the author cites the application of the 
principle of the sanctity of treaties to the terms of a peace settlement, the 
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obligations of neutrality in the presence of the requirements of self-defense, 
and the laws of war in relation to present-day instruments. But these prob- 
lems are incidental to the main task of distinguishing at every turn between 
“what the several members of the family of nations may be fairly deemed to 
have accepted or acquiesced in as the law governing their mutual relations, 
and what does not in fact appear to have received such acceptance.” The 
primary task which the author sets before himself is ‘“‘to see things as they 
are”; he must let ‘“‘no play of imagination or vision of the future mar the 
accuracy of the portrayal.’’ But while he thus remains “a realist” in his 
treatment of his subject, he can still look ahead to a better day in the future. 

The result, however, of the author’s desire to be so meticulously exact is 
that it leads him to use abstract generalizations which at times are so in- 
volved, as on page 278, where the author discusses the propriety of the act 
of intervention by the United States in transferring fifty destroyers to Great 
Britain in 1940, that it is only with the greatest effort that the reader can 
translate them into something sufficiently definite and concrete to be called 
arule of law. The impression is given, moreover, that if other states were to 
adopt a similarly cautious and guarded attitude towards their international 
obligations the sum and substance of what they might all agree upon would 
boil down to little or nothing. But if there is ground for criticism of the au- 
thor’s style, there is no ground for criticism of his conclusions. For the hard 
facts are that much of the old so-called ‘“‘customary law”’ is simply not law 
at all in the sense of general acceptance; and many principles said to be funda- 
mental are foundations and nothing more, having no superstructure of agreed 
application. This is disillusioning. But if we are to build constructively in 
the future it is better to know just what the existing conditions are. 

It is difficult to single out special topics for comment, so thorough is the 
author’s examination of every phase of the law which has come within the 
scope of the foreign relations of the United States. Among the most valu- 
able sections is one dealing with ‘‘ Dependent States,” which includes a study 
of the relations between the United States and neighboring states of the 
Caribbean. Another deals with the recognition of new governments, setting 
forth the traditional policy of the United States and explaining the occasional 
deviations from it. Being written before the creation of the Montevideo 
Committee of Political Defense it does not tackle the difficult case of the re- 
cent relations of the United States with Argentina. The sub-sections on 
“Intervention” and on the ‘“‘ Monroe Doctrine”’ are careful studies of twilight 
zones where law fades into politics, or rather where one general principle 
conflicts with another, and the state possessing the greater power has its way 
unless it comes to see that codperative action is more effective than indi- 
vidual. The sections on the air space over the national domain, including 
the control over aircraft and over radio are largely new. The sections on 
“claims,” “extradition,” and the title on ‘nationality” follow closely the 
lines of the earlier edition of the treatise, but they contain much recent ma- 
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terial and should prove particularly useful. Part V, ‘Agreements between 
States,’’ is an exhaustive study of every aspect of treaties and agreements 
other than treaties, with a full account of the constitutional problems in- 
volved. Part VI, Title A, dealing with peaceful methods for the settlement 
of international disputes, gives a full account of the record of the United 
States. 

Volume Three, on War, may seem to the reader a needless expenditure of 
scholarship and industry. Through nearly eight hundred pages the author 
goes into the most minute details of land and maritime war, contraband, 
blockade, neutrality, prize courts, and the technical aspects of the termina- 
tion of war. Having warned us in his Foreword that certain laws of war 
could not be expected to stand the strain that might be put upon them, the 
author carries his critical inquiry to each of the detailed rules which he dis- 
cusses. Doubtless no two writers could be expected to agree upon all of the 
points he takes up. The reviewer, for example, finds the reasoning by which 
the author sustains the legality of the transfer by the United States of the 
fifty destroyers to Great Britain in 1940 (p. 2234 and p. 278) altogether too 
subtle. A simpler solution would seem to be to admit that the United 
States violated the obligations of a neutral and took the risk of being called 
to account for it by Germany, and the latter chose to overlook the violation 
rather than enter into a controversy that might have brought the United 
States into the war. There is no need to uphold the legality of the act as the 
author has done, and as the reviewer once did in those dark years when the 
American public sensed the dangers ahead but was still hoping that the false 
goddess ‘‘ Neutrality,” at whose shrine it had worshipped for so many years, 
would have power to save it. 

But it is not necessary to agree with every detail of the author’s treatment 
of war and of neutrality to appreciate the profound learning which he has 
brought to his subject and the skill with which he has argued his case. 
After studying what he has written the reader will be able to judge better the 
relation of war and neutrality to a world of law and order. There will be 
few to hold to the naive belief of 1907, to take no later date, that in a life and 
death struggle between nations the power to control instruments of destruc- 
tion will be equal to the ingenuity of man in inventing them. Professor 
Hyde is, of course, quite aware of the paradoxes of the laws of war, and it is 
doubtless to them that he refers when he expresses the hope that ‘‘the very 
truthfulness of his pen and the very grotesqueness of what it records may 
serve in some small measure to hasten the day when the law of nations pre- 
sents a lovelier aspect.’’? Some day, if the leading powers can but see their 
interest in doing so, they will withhold the weapons of war “‘from all but a 
single entity functioning as a war-preventing agency in behalf of all.”’ 

Happily the problem of ‘International Organization”’ is no longer sum- 
marily dismissed, as in the first edition; although it is difficult to understand 
why a special title could not have been assigned to it instead of including 
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it as a sub-sub-head (§§ 33 A-34 E) of the Classification of States of Inter- 
national Law. But amends are fully made by a special section (§ 923) 
written in September, 1944, three years after the completion of the text as a 
whole, in which the author seeks to show “how the conduct of the United 
States and its Allies in organizing for peace at the present time is bound up 
with the distant future, and how a vision of that future is needed for the 
practical solution of current problems.” 

Professor Hyde has already won for himself a high rank among American 
jurists, and this new edition of his treatise will only increase the esteem in 
which he is held. It is not the last word upon the subject, even for this 
decade. But future scholars, in interpreting the new international law of 
which the foundations are now being laid, will of necessity turn to these 
volumes and find in them an accurate statement of how things stood under 
the old order; and obviously innumerable details of the old order will be 
carried over into the new edifice. 

CHARLES G. FENWICK 
Of the Board of Editors 


The Collected Papers of John Bassett Moore. Seven volumes. New Haven: 
Yale University Press; 1944. Pp. xxi; 439, 487, 479, 486, 370, 507, 432. 
Index. $20.00 
When I was asked by the Managing Editor of this JouRNAL to review the 

seven volumes of John Bassett Moore’s Collected Papers, I responded with 

pleasure. As a reviewer, however, I can do little more than describe the 
volumes. 

Suffice it to say that the seven volumes constitute a major contribution to 
the literature of international law and relations, and a monumental legacy 
primarily to the people of the United States from the Dean of living inter- 
national lawyers. Now in his eighty-fifth year, Judge Moore combines in 
an exceptional degree those qualities which are necessary to an international 
lawyer—a high character, a profound knowledge of private and public law 
and of history, a comprehension of human and national psychology, the 
courtesy of an innate diplomat, objectivity, tact, tolerance, deference, un- 
usual modesty and a rich fund of humor. As a raconteur he enjoys uni- 
versal renown. He does not consider patriotism unbecoming a scholar. 
Not least among the talents which make these volumes so important is the 
author’s love for the English language which, through his classical training, 
enables him to clothe his thoughts in most appropriate dress. Maintaining 
the quiet dignity of the acknowledged master, he nevertheless bears his 
honors with easy grace, and has the democratic capacity to drop into the 
vernacular when occasion demands. On matters on which he feels deeply, 
e.g., the harm done to the United States in foreign affairs by the so-called 
intelligentsia, he does not “‘pull his punches.” Possibly his extremely 
happy domestic life had something to do with the extraordinary productivity 
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of his pen. In addition to the many standard works listed in the bibliog- 
raphy at the end of Volume VII and the long list of articles and shorter pieces 
which the volumes under review assemble, he found time to act as the inti- 
mate adviser of every President from Cleveland’s first term to the first year 
of Wilson’s Administration, 1913-14, and to conduct one of the most selec- 
tive law practices in the whole United States. This, notwithstanding 
the fact that he retired from practice in 1922 at great personal sacrifice 
to take his place as the first American judge on the Permanent Court of 
International Justice. It is said that the five gradations of human percep- 
tion are (1) facts; (2) knowledge; (3) understanding; (4) insight; and (5) 
wisdom.! Our author quickly reached the final stage in this hierarchy. 
Never was wisdom better exemplified than in these volumes. From every 
page there speaks the wisest of men—statesman, philosopher and jurist. 
Pity the country that feels itself competent to dispense with a wisdom so 
profound. 

The volumes under review bring together most of the author’s writings, 
other than those in book form, in chronological order from 1877 to 1943. 
There are a half-dozen major contributions that have never before been 
published, among which mention might be made of his long professional 
opinion on the nullity of arbitral awards (Vol. V, p. 118), his letter of twenty- 
two pages to R. Walton Moore on our so-called Far Eastern Policy (Vol. 
VII, p. 6), and his 130-page essay on Peace, Law and Hysteria, the last study 
in the work (Vol. VII, p. 220). It would have been a service to publish 
Mr. Moore’s many briefs, but space permitted the publication of only a few 
of these which seemed to the sponsors of the enterprise to have a special 
doctrinal interest. Notable among other contributions here collected are 
the great number of book reviews, each a literary gem, which evidence the 
breadth and versatility of our author’s knowledge. Possibly somewhat less 
inspiring but of literary importance are the dozens of addresses and intro- 
ductions of personalities at banquets which the author was called upon to 
make. Of more lasting value are the introductions to various books and 
biographies (see, e.g., the Introduction to the Life of Hamilton Fish) (Vol. 
VII, p. 77), and the tributes to or estimates of numerous men in public life, 
especially Hay, Wilson, Fish, McKinley, and Bryan. Some of the studies 
have for present purposes been amplified by the author, to appear as origi- 
nally submitted, such as the notable Appeal to Reason, first published in 
Foreign Affairs in 1933. Some by an introduction or appendix have been 
given their proper setting. The essays in The Principles of American Di- 
plomacy and International Law and Some Current Illusions, both of which 
are believed to be now out of print, are reproduced in Volumes IV and VI. 
The essays, among many others, on Candor and Common Sense (Vol. VI, 
p. 340), The New Isolation (Vol. VI, p. 465), Fifty Years of International Law 


1School of Applied Philosophy, New York, Chart of the Director, Mrs. M. B. Mayer. 
See also Eccles. 9:17, cited in Moore, Vol. VII, p. 77. 


BOOK REVIEWS 615 


(Vol. VII, p. 89), The Dictatorial Drift (Vol. VI, p. 136), What of the Night? 
(Vol. VII, p. 198), are classics and therefore of permanent significance, as is 
indeed most of the material in the seven volumes. 

Perhaps the only element of apprehension and foreboding which these 
essays evidence are the author’s comments upon the change in the foreign 
policy of the United States which was initiated by Woodrow Wilson (Vol. 
VI, p. 434) and was continued to its natural end by some of his successors. 
This begins with the Latin-American policy of March 11, 1913, inspired by 
repugnance to Huerta, by which only ‘‘constitutional”’ governments were to 
be recognized by the United States, this country reserving the privilege of 
passing on the constitutional processes observed in foreign countries. The 
era of self-righteousness then commenced. The coéperation of the United 
States with other governments, Wilson said, was possible only in so far as it 
was supported by the observance in their own affairs of orderly processes 
free from the exercise of arbitrary or irregular force (Vol. VI, p. 467). This 
evolved into the theory by which all governments had to be “‘democratic,”’ 
followed by the view that it was America’s mission to coerce the disfavored, 
now called ‘‘aggressors,”’ by threat or force of arms or economic sanctions. 
This extraordinary policy—defying the evidence of history and American 
past policy—with its accompanying repudiation of a large part of interna- 
tional law, was designed to produce “‘ peace,”’ whereas it has in fact produced 
nothing but tyranny, poverty, suffering, extremism, and conflict. ‘‘Per- 
petual war for perpetual peace,” with all its consequences, is the natural 
outcome—with a staggering and mounting public debt to boot. If instead 
of indulging in an emotional orgy in behalf of the League of Nations, its 
votaries had studied the prophetic lessons of Some Essentials of a League for 
Peace (Vol. V, p. 61), much anguish might have been saved. 

Perhaps it may be permissable to quote at random a few of the hundreds 
of passages which enliven these pages. 

Speaking of the abandonment of the equality of states when some states 
presume to coerce others, the author says (Vol. VI, p. 466): 


“ . . It obviously ceases to be international [law] in proportion as 


certain states assume to assert and exercise superiority over other 
states.”’ 


Speaking of Wilson’s Latin-American policy, he says (Vol. VI, p. 467): 


“That it was made without consultation with anyone qualified to pass 
upon its legal significance and practical consequences we may safely 
assume.”’ 


Speaking of the new school of thought that sees “‘ peace” enforced by arms, 
he says (Vol. VI, p. 490): 
“With similar incredulity have been treated the utterances of those 


. who, believing that international law still survived and that 
human nature had not suddenly changed, were unable to accept the 
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supposition that a desirable ‘world order’ could be achieved by the 
habitual use of the processes of war as agencies of peace.” 


Again, along the same lines, he says: 

‘“‘.. . the more we are persuaded to isolate ourselves from inter- 
national law, the easier it will be to guide us in the special paths which 
others would provide for us” (Vol. VI, p. 490). 


Speaking further of the contradictions of peace by force, he says: 


“Even . .. pacifists, enamored of this shibboleth (“‘war to end 
war’’), espoused the shallow creed that international peace could best 
be assured by the use of force or threats of force’’ (Vol. VI, p. 402; see 
also Vol. VI, p. 240). 


Along the same line, in reviewing a book by Crecraft, he says: 


‘“‘ Although it is confessed that the ‘war to end war’ and the ‘war to 
make the world safe for democracy’ did not pan out as predicted, we are 
now offered, with equal assurance and sincerity, the same remedy in the 
form of ‘collectivism,’ or combined action for the punishment of the 
‘aggressor.’ Those who, believing with Milton that war breeds war, 
would allow the world a present respite from devastation, are herded 
together as ‘isolationists’ ” (Vol. VII, p. 41). 


Deprecating the deceptions and illusions involved in the so-called Kellogg 
Pact, he says: 


“The Pact |of Paris} no doubt makes a strong appeal to our in- 
telligentsia, easily the most emotional and most voluble and, as I often 
think, so far as concerns the realities of international life, the most 
uninformed, the most injudicious, and the most susceptible to propa- 
ganda’”’ (Vol. VII, p. 22). 


Speaking of the trouble which American policy was inviting for the United 
States, he says, in a letter to the Sun, December 10, 1935: 


““What we have most to fear is the ‘mass psychology,’ which is like 
the cackle among geese. The present condition of the popular mind is 
truly lamentable. While denouncing arms and armament makers, the 
professed apostles of peace are now seeking to attain their ends by 
getting us into every international trouble that springs up anywhere in 
the world. A boy once described to me a very uncomfortable horseback 
journey he had just made in which, as he said, his horse stumbled into 
all the holes he saw and into all he did not see. When it comes to 
assuring perpetual peace by perpetual war, the hidden holes far exceed 
in number those that are visible” (Vol. VII, p. 48). 


That letter will repay reading. 

In opposing the Administration bill of 1936 empowering the President to 
substitute for the well-known obligations of neutrality unilateral embargoes 
on particular commodities against the ‘‘aggressor’’ in codperation with other 
countries, the author says: 


he 
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“‘ Homicidal-Suicidal Mania. In conclusion I would say that, taking 
the pending bill as a whole, it is characterized by a curious blend of 
homicidal with suicidal mania, the excitation of which rests exclusively 
in foreign hands. The homicidal mania glares in the propcesal to try to 
starve other peoples who engage in war; the suicidal mania gleams in the 
proposal to demoralize and destroy our commerce in order that 
peoples at war may not be nourished by what we produce” (Vol. VII, p. 
65). 

Speaking of Manchuria, in his penetrating letter of December 7, 1934, to 
R. Walton Moore, Assistant Secretary of State, he says: 

“Probably there is no other quarter of the globe that would furnish 
a more admirable quagmire for the sinking of blood and treasure on the 
part of a power bent upon enforcing peace than Manchuria... . 
Should we intervene by force in Manchuria, we should have before us 
three alternatives: (1) to hold and maintain order in the territory we 
occupied (should we be able to occupy any), (2) to turn it over to China 
to be governed as the rest of that country, or (3) to turn it over to 
some power that would guarantee order in it. In the last case Russia 
would gladly accept it. But it is my opinion that Russia, in the 
occupation of Manchuria, would be more dangerous to China than 
Japan is. It is also my opinion that nothing could be more detri- 
mental to the interests of China than the destruction of Japan as a 
military power. Fundamentally they have interests in common; and 
the United States, if it had wisely and judiciously maintained its former 
attitude of impartial friendship towards Japan, might have made a 
great contribution to the working out of those interests. Many persons 
in the Far East understand this” (Vol. VII, pp. 24-25). 


This budget of good sense, in a field in which the bulk of the American 
people are inadequately informed, should be taken to heart by every citizen. 
EpwIin BorcHARD 
Of the Board of Editors 


Kratkit Kurs Mezhdunarodnogo Prava, Chast II, Pravo Voiny (Short Course 
in International Law, Part II, The Law of War). By E. A. Korovin. 
Moscow: Military-Juridical Academy, Workers and Peasants Red Army; 
1944. Pp. 112. 10 rubles. 


Professor Korovin’s book is the most important work in a broad field of 
international law to appear in the Soviet Union for years. Followers of 
Soviet literature on the subject will recall the reconsideration of the Soviet 
position on international law which occurred in 1937 and resulted in the 
sharp criticism of Pashukanis and his school.!. Korovin, who had himself 
undergone sharp criticism by Pashukanis for theories developed in two 
books ? appearing shortly after the revolution, has reéstablished himself as a 
leading Soviet authority. This position does not make his books or that of 

1See John N. Hazard, “Cleansing Soviet International Law of Anti-Marxist Theories,” 
this Journau, Vol. XXXII (1938), pp. 244-252. 

* Mezhdunarodnoe Pravo Perekhodnogo Vremeni, Moscow, 1924, and Sovremennoe Mezhdu- 
narodnoe Publichnoe Pravo, Moscow, 1926. 
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any other Soviet Professot an official statement of the Soviet Government’s 
view,® but the effect of the statement is important, particularly when the 
book has been prepared as a text for use in the military academies of the 
Red Army, as is the case in this instance. 

Lenin’s familiar statement to the effect that ‘‘war is the continuation with 
the instruments of force of the same policy which the ruling class of the 
belligerent powers had been carrying on for a long time before the war” 
opens the book. The distinction between justified and unjustified wars, as 
made in the Short Course of the History of the Communist Party is also 
given prominence—the justified wars being those of liberation, when a nation 
defends itself from aggression, frees itself from the slavery of capitalism or 
frees colonies and dependent countries from the oppression of the imperial- 
ists; and unjustified wars being those which have as their purpose the 
conquering and subjugation of countries and peoples. 

Readers are reminded that international law like all law, whether reflected 
in treaties between states or in the recognition of international custom, has a 
class character. Support of this law by the U.S.S.R. is explained on the 
ground that the inheritance of the great bourgeois revolutions and the crea- 
tion of bourgeois democracy under contemporary conditions serve to 
strengthen the mutual understanding between the U.S.S.R. and its allies, the 
bourgeois democracies, in the struggle against Hitlerism. 

The chapters of the book treat, in addition to general definitions and 
orientation among the treaties and customary law relative to the subject, the 
question of the commencement of war, relations between armies in the field, 
termination of war, the theater of land warfare, armed forces, prisoners, the 
wounded and sick, permissible and forbidden means of land warfare, military 
occupation, naval and air warfare and neutrality. The treatment under 
these headings is systematic and utilizes conventions and familiar historical 
events as source material. 

In addition to referring to the conventions to which the U.S.S.R. has offi- 
cially adhered, such as the Geneva Convention of 1906 on the treatment of 
the wounded and the sick, and its extension to naval warfare, the Geneva 
Protocol of 1925 outlawing chemical and bacteriological warfare and the 
London Protocol of 1936 on the activity of submarines with relation to 
merchant vessels, Professor Korovin refers to other conventions as having 
validity for the U.S.S.R. He states that the fact of absence of a formal 
declaration before the Second World War of adherence to the Hague and 
other conventions must not be interpreted as the refusal of the Soviet Union 
to observe them. He says the Soviet criticism of these conventions is not 
that they attempt to mitigate the horrors of war, but rather that they do it 
with insufficient consistency. He cites official Soviet declarations to prove 
that these conventions, which were adhered to by pre-revolutionary Russia, 


* See E. A. Korovin, review The Soviet Union and International Law, by T. A. Taracouzio, 
in Harvard Law Review, Vol. XLIX (1936), p. 1392. 
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are considered in force. He also points out that the interest of a socialist 
state in humanity requires adherence to these measures. 

Of primary interest to American readers is the commentary on the accepted 
laws of war as they are set forth. In discussing termination of war by a 
peace treaty Korovin sets forth the reasons why the Soviet Union never 
accepted the Versailles Treaty as including the following: the treaty created 
boundaries based not on the interest of the mass but on the interests of 
definite imperialist blocs; reparations fell not on German imperialist plutoc- 
racy who were largely responsible for the war, but on the broad masses of the 
toiling population; the promissory notes given the workers, such as the 
I.L.O. were pure demagogy, concealing attempts of the imperialist powers to 
build up a united front of capitalist countries for the annihilation of Soviet 
Russia and the liquidation of the achievements of the Revolution. 

Reconsideration of the law relating to partisans or guerrilla bands is called 
for, in view of the lessons of this war. Korovin finds that the Hague Con- 
vention was a compromise between the great military powers and the other 
states wishing to preserve for their citizens a right of self defense, and the 
result is not satisfactory. He also finds the principle of personal responsi- 
bility for violation of the laws of war accepted as the basis of contemporary 
international law, and cites Article 227 of the Versailles Treaty and atrocity 
trials of this war and the last war to prove it, but he believes this principle 
has not yet been sufficiently realized in practice. He advises that a state 
like Hitler’s Germany, committing not isolated excesses but organized viola- 
tion of all treaty and customary international law, cannot claim protection in 
international conventions when punishment is at issue. 

Inviolability of neutral territory will be strictly and unwaveringly sup- 
ported by the U.S.S.R., Korovin states, unless special defensive measures 
are necessary because of threats by the enemy from neutral territory. 
Korovin states that in this case the Soviet Union’s policy is to make a treaty’ 
with the neutral, as was done with Iran, so that Soviet interests may be pro- 
tected by Soviet forces. 

The American reader who knows Professor Korovin’s works will find in 
this book a continuation of his practice of illustrating his points with a wealth 
of historical detail and will also find the study as thorough as a short book 
can be in treating each subject of importance. Although an American 
might wish for more extensive treatment, perhaps brevity is best for soldiers 
who are not likely to have the time or the inclination to study international 
law in detail, much less to remember more than an outline. In spite of 
limitations of space the author has included much to support the familiar 
Soviet political thesis, which has played an important part in the morale of 
the Red Army. The reader will find abundant reference to the advantages 
of the Soviet system and to the shortcomings of the non-Soviet way of life. 

JoHN N. 
Foreign Service Educational Foundation 
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Fretheit der Luft als Rechtsproblem. By Dr. Jr. Alex Meyer. Zurich: 
Aeroverlag; 1944. Pp. 342. Appendixes. Index. 


This is a study of public international law dealing with one mode of com- 
munications (in the broad sense of the word): aerial navigation. The author 
aims at contributing to the future development of the law of peace in that 
field by means of suggestions embodied in bilingual (German and French) 
texts and preceded by a comparative analysis of sources; his main concern 
is with the basic issues as he sees them: the problem of freedom of naviga- 
tion (in conformity with the practice which prevailed before the Chicago 
Conference the word is used as including transport), sharply distinguished 
from freedom of the aerial space, and the balance between freedom of aerial 
navigation and territorial sovereignty; he also deals, but somewhat sum- 
marily, with problems of international organization. 

Dr. Meyer’s study went to press before the Chicago Conference; this 
detracts somewhat from its usefulness though much less than the layman 
might think. 

The author states in his preface that he does not intend to deal either 
with “‘the political motives . . . which may have prompted . . . proposals 
for modifications in international aerial traffic’? or with ‘‘economic prob- 
lems.” 

‘“‘Depoliticization’’ has consistently been the desideratum of international 
organizations in the field of communications, from the Universal Postal 
Union to the Organization for Communications and Transit of the League 
of Nations. It is likely to remain their objective. It is doubtful, however, 
whether this ideal can best be served by omitting from legal contemplation 
the impact on aviation of security factors, as the author does when he says 
(p. 260): ‘‘However important the creation of an international force may 
be for the maintenance of peace and in the interest of security, concerning 
our problem, that of the regime (Regelung) of international communications 
by air (Luftverkehr), the creation of such a force . . . is without signifi- 
cance if, as is the case, internationalization of civil aviation must be rejected 
as a solution.” 

The divorce of the legal and economic factors, in a study not of the 
existing law but its future development, appears as equally questionable. 
Undoubtedly, the feeling that communications should, as much as possible, 
remain ezira commercio, outside the do ut des of economic bargaining among 
States, that it is generally preferable that they should be dealt with on a 
multilateral, durable, institutional basis is not likely to be lost as an after- 
math of the war. Right down to the present war freedom of navigation 
still constituted almost the alpha and omega of the public international law 
of navigation by sea, by waterway, and by air. This freedom, with its 
corollary of equality of treatment among flags, is still the lezt-motiv in the 
final act of the Chicago Conference. 
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Freedom of navigation, however, is not altogether an end in itself. From 
the point of view of the interest of the community of states its ultimate 
justification as a desirable legislative aim lies in the belief that it is an 
efficient device for insuring freedom of communications for passengers and 
goods, freedom, that is, not of transporting only, but also of being trans- 
ported, by means of adequate facilities, at fair and equal conditions, and by 
the route that is technically best. If, through change in the economic 
factors of the problem, the efficiency of the device should become impaired 
then the question would arise: is freedom of navigation enough? Should 
not, in some measure, freedom of communications be directly protected? 
Should this come to pass at some time in the near or distant future, the 
question is likely to arise on the international level, as it does on the national 
level, whether freedom of communications can altogether be divorced from 
other social and economic aims—for example, the advancement of back- 
ward peoples—and if so to what extent, with what guaranties against 
discrimination and other policies that would impair the technical soundness 
of operations, and through what agencies and procedures? 

There is another limitation, this one implicit, which in our opinion ad- 
versely affects the value of the book under review. The author deals with 
the international law of aerial navigation not as a branch of the interna- 
tional law of communications, or even of the law of navigation, but as a 
special subject. He is unavoidably led to draw comparisons between it and 
the law of maritime navigation (not always stated correctly) but ignores the 
much richer field of the law of international waterways, not to mention the 
international—and interstate—law of railways, to which one should pri- 
marily turn for illustrations of what may constitute a regime of freedom of 
communications (in contradistinction to a regime of freedom of navigation) 
and of the much more complex and powerful organization which the admin- 
istration of such a regime would require. 

Within its limitations, the study is an excellent one, based on sound 
scholarship, life-long familiarity with the subject, mature wisdom, and 
good legal sense. Such a study is particularly welcome at a time when 
Continental Europe is once more in a position to contribute its vital share 
to the development of international law. Students who have no direct 
access to French sources should not overlook the fact, however, that the 
author himself is not as thoroughly familiar with these sources as with those 
in his own language. This is an important caveat. One should never forget 
that, through the activities of the Revue de Droit International et de Législa- 
tion Comparée and other journals, the yearbooks of the Institut de Droit In- 
ternational and, above all, the lectures given at the Hague Academy, in- 
valuable contributions of scholars of all nations—including many essential 
contributions of leading United States’ scholars—are exclusively available 
in French. 
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It would be gratifying if Dr. Meyer gave us in the near future the benefit 
of his thinking in an addendum to his book devoted to the Chicago Confer- 
ence. 


Jan Hostie 
Washington 


Transactions of the Grotius Society. Volume 29: ‘Problems of Peace and 
War” (Papers read before the Society in the Year 1943). London: 
Longmans, Green; 1944. Pp. xxiv, 170. 15/-. 


In spite of the war, these transactions maintain the high standards of the 
Grotius Society and mark the continuance of that extraordinary collabora- 
tion between bench, bar, and university so characteristic of the study of in- 
ternational law in Britain. The contributions for 1943 lack any common 
point de départ; their general nature can best be explained by listing them: 
Lauterpacht, ‘‘ The law of nations, the law of nature, and the rights of man”’; 
Keen, “‘ The future development of international law’’; Lipstein, ‘‘ Conflict of 
laws before international tribunals’; McNair, “‘The need for the wider 
teaching of international law’’; Wolff, ‘‘ Municipal courts of justice in en- 
emy-occupied territory”’; Gutteridge, ‘‘Comparative law and the conflict of 
laws”’; Mann, ‘Judiciary and executive in foreign affairs.” 

All of these articles are interesting to readers of this Journal, but we have 
space to underline merely those points which appear unusually timely or 
significant. 

Professor Lauterpacht, after a scholarly review of the subject, showing 
how the notion of the rights of man derived its strength and sustenance from 
the law of nature, favors an international bill of the rights of man, not as a 
declaration of principles, but as part of positive law, “grounded in the firm 
anchorage of the international legal order.’”’ Here the law of nature can 
still play an important role, supplying much of the spiritual basis and po- 
litical inspiration for the elevation of the rights of man onto a plane superior 
to the will of the sovereign state. 

F. N. Keen sets forth the legal basis of the coming world order. His ideas 
recall those formulated in The International Law of the Future, and while now 
that the San Francisco Conference is over we are less interested in “iffy” 
plans, it is notable that the author believes it indispensable to endow the new 
world organization with power to legislate by some reasonable majority. 
He also wants a court with compulsory jurisdiction over all legal disputes, 
and sanctions to enforce its judgments. 

In a heavily documented study, Dr. Lipstein gives us his conclusions on 
six important problems of conflicts of laws, and says in particular that ‘an 
international system-of conflict of laws differs in substance from municipal 
private international law in four essential respects. It cannot rely on a lex 
fori in matters of private law; renvoi is inapplicable; public policy is deter- 
mined by international law; conflicts of classification are rare”’ (p. 76). 


BOOK REVIEWS 6§23 


Professor McNair gives us valuable data on the teaching of international 
law and conflicts of laws in the British Isles, and makes an eloquent appeal for 
extending such teaching, believing that it ‘‘would make men better citizens 
of the world” (p. 92). Also, ‘“‘we shall not attract them (foreign students) 
in large numbers to this country unless we give that subject a more promi- 
nent place in our legal education” (p. 93). ‘‘In view of the large part which 
our country is destined to play in the development of sound international 
relationships in the post-war world, it is of the greatest importance to increase 
the number of men and women who have it in their power to give intelligent 
guidance to public opinion in international affairs” (p. 97). 

As the Allies are now undertaking the greatest task of military govern- 
ment in all history, Dr. Wolff’s study of municipal courts in enemy-occupied 
territory is particularly useful. He treats of some of the most controverted 
and timely questions, and his views demand the most serious consideration, 
despite the appearance lately of other notable works on the subject. H. C. 
Gutteridge makes a plea for a wider study of comparative law. By bringing 
about a common understanding of the many difficult problems of private in- 
ternational law, such a study may pave the way for general agreement on the 
basic principles upon which all systems of conflict of laws should be founded. 

American international lawyers will be intensely interested in F. A. 
Mann’s study of the relation between judiciary and executive in foreign af- 
fairs, especially his review of the developments of the past fifty years and the 
growth of the present tendency of courts to apply to the executive for in- 
formation in an ever-widening field. The dangers of this development are 
stressed, as, for instance, if an unwilling or temperizing executive is compelled 
to disclose its views or intentions when it may be unwise todoso. Although 
the Russian recognition cases decided in this country are not given full 
treatment, the author does make a penetrating criticism of the historic case 
of United States v. Pink,' which he believes allows “‘ overriding weight to the 
ideas pervading the foreign policy adopted by the Executive” (p. 159). 
Deference to the foreign policy of the Executive, maintains the author, 
should be a rule of judicial decision only in cases in which the harm to the 
public which otherwise would result is substantially incontestable; it should 
rest on tangible grounds, not on mere generalizations (p. 163). 

JoHN B. WHITTON 
Of the Board of Editors 


Enemy Property. Volume XI, No. 1, of Law and Contemporary Problems. 
Durham, N. C.: Duke University School of Law; 1945. Pp. 201. Index. 
$1.00. 


This timely volume contains twelve well documented articles discussing 
the legal and administrative aspects of the treatment of enemy property by the 
United States Government against a background of comparative and inter- 


1315 U.S. 203 (1942); this Journat, Vol. 36 (1942), p. 309. 
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national law. The Foreword by Professor E. R. Latty is followed by a com- 
parative survey of the control over enemy property applied by the countries 
of the Western hemisphere, by Martin Domke, Research Director of the 
American Arbitration Association. Next comes a study of the freezing con- 
trol program of the United States entitled ‘‘The Control of Foreign Funds 
by the United States Treasury,” by William Harvey Reeves of the New 
York bar. Frederick W. Eisner of the New York bar presents the third 
article on ‘‘ Administrative Machinery and Steps for the Lawyer,” which con- 
tains valuable information for the lawyer practicing before the Foreign Funds 
Control of the Treasury Department and the Alien Property Custodian. 

The control, seizure, and administration of enemy property is covered by 
the next two articles, entitled ‘‘The Work of the Alien Property Custodian,”’ 
by Paul V. Myron, and ‘“‘Enemy Patents,” by Howland H. Sargeant and 
Henrietta L. Creamer, all of the Office of the Alien Property Custodian. 
The latter chapter treats of the seizure of patent contracts which forms a 
bridge to the next article, ‘‘Cartels and Enemy Property,’ by Herbert A. 
Berman, a Special Assistant to the Attorney General. The latter shows, 
among other things, the ‘“‘network of camouflage”’ erected by German na- 
tionals over certain domestic companies in reality German owned or con- 
trolled. Then follows a rather technical article by Judge Ernst Rabel on 
“Situs Problems in Enemy Property Measures,’”’ discussing some of the 
problems in conflict of laws in relation to the situs of property subject to the 
freezing and vesting orders. The next two articles, by George A. McNulty, 
formerly Special Assistant to the Attorney General, and Herbert Wechsler, 
Assistant Attorney General, respectively, deal with the ‘‘Constitutionality 
of Alien Property Controls.’”’ In these articles, which are rather technical. 
the authors do not see eye to eye on all aspects of the question. 

A thoughtful discussion of both sides of the current question wheti:’ 
private enemy property should be confiscated in time of war will be found in 
the next three articles: ‘‘A Brief Against Confiscation,” by Otto C. Som- 
merich of the New York bar, ‘‘‘Inviolability’ of Enemy Private Property,” 
by Seymour J. Rubin of the Department of State, and ‘‘ Post-war Prospects 
for Treatment of Enemy Property,” by Representative Gearhart. The two 
latter writers find no difficulty in international law with the retention of 
private enemy property in the last war and the present one. 

These chapters of necessity overlap somewhat, but they all deal with 
different problems arising out of the administration of the Trading with the 
Enemy Act of 1917, as subsequently amended and extended, particularly by 
the First War Powers Act passed eleven days after Pearl Harbor. The war- 
time control, use, and sale of all kinds of enemy property stem from these 
laws. The legal effects of these statutes, their constitutionality in the 
United States, and their validity under international law are discussed at 
length. The main difficulty has been to ascertain whether property subject 
to control really belonged to an “‘enemy,”’ as defined by law, in view of the 
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efforts made by him to retain, conceal, and camouflage ultimate ownership. 
What final disposition shall be made of the enemy property seized or con- 
trolled by the United States has not yet been determined. How far the 
United States should go in retaining the proceeds of the property seized is 
argued pro and con, particularly in the last three of these articles. In the 
final chapter Representative Gearhart forcefully expounds the pending bill 
introduced by him on post-war disposition of enemy property in relation to 
similar legislation after the First World War. 
L. H. Woo.tsry 

Of the Board of Editors 


La Reintegracién maritima de Bolivia ante la Historia, el Derecho Internacional, 
y la Geografia. By W. Gonzalez Cortés. Potosi, Bolivia: Editorial Uni- 
versitaria; 1944. Pp. x, 139. 

Generally speaking the Americas are not burdened with the resentments 
and problems of an old past—Goethe’s Amerika, du hast es besser! Yet even 
in the Americas there are such things as Alsace-Lorraines and the problems 
arising out of the Pacific War furnish an example. The problem of Tacna 
and Arica, between Chile and Peru, was finally settled in 1929 but the prob- 
lem of a direct access of Bolivia to the Pacific remains unsettled. 

It is with this fundamental problem of Bolivia that this doctoral thesis 
deals. It stresses the geographical necessity of a Pacific port as a prereq- 
uisite for Bolivia’s economic, political, and cultural development. It 
laments the backwardness of the country, its spirit of ‘“‘claustrophobia.” 

The author gives a full history of the matter: Bolivia’s rights since colonial 
times and under the principle of uti possidetis juris of 1810. He narrates 
Chilean preparations for the conquest, strongly castigates the incompetence 
of Bolivian Governments. He reviews the different negotiations and trea- 
ties with Chile, the discovery of the riches of guano and nitrates, the Bolivian 
alliance with Peru of 1873, the outbreak of the Pacific War of 1879, Chile’s 
military triumph, the Chilean-Bolivian pact of armistice of 1884, followed 
only twenty years later by the definitive treaty of peace of 1904, which con- 
firmed Chile’s conquests. 

The author’s attacks against the validity of the treaty of 1904, because of 
duress, because of ‘‘immoral contents,” depriving Bolivia of the ‘‘inherent 
right” of free access to the sea, are juridically weak, constitute mere ‘‘natu- 
ral law,” i.e. political arguments. Better is his argument or charge of 
Chile’s violation of the treaty of 1904. 

The author narrates Bolivia’s action before the League of Nations As- 
sembly in 1920-21, for the revision of the treaty of 1904 under Art. XIX of 
the Covenant. Here again Chile scored a diplomatic triumph. 

Just as Art. XIX was greeted jubilantly in Bolivia, as well as Wilson’s 
point on Poland’s free access to the sea, just as Kellogg’s suggestion of 1926 
to cede Tacna and Arica to Bolivia was enthusiastically welcomed in LaPaz 
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and led to nothing, thus the author sets now all his hopes on the Atlantic 
Charter; in what seems to be an illusion, he interprets Point 4 of that docu- 
ment, concerning free access to the world’s raw materials, as a commitment 
by the United Nations to give Bolivia a free access to the sea. 

The author admits that Bolivia’s maritime question is often only an item 
of propaganda in Bolivia’s interior politics. He admits Bolivia’s military 
weakness, economic backwardness, unhappy political situation, and the 
unbending resistance of Chile. 

But he invokes justice for Bolivia, he invokes the principles of Pan- 
Americanism which negate the right of conquest, which state that ‘‘ victory 
gives no rights,’’ which deny recognition to territorial acquisitions through 
force. Yet Bolivia has lost her coast to victorious Chile (whose national 
motto is: Por la razén o por la fuerza!), and recently the Chaco to victorious 
Paraguay. Chilean diplomats coolly asserted that they hold what they con- 
quered ‘‘with the right of the victor, supreme law of nations,” that they 
“hold by the same title by which the United States holds Puerto Rico.” 

To this writer, who has much sympathy for unhappy Bolivia, but no less 
sympathy for the advanced and splendid country of Chile, it seems that 
Bolivia should not indulge in Utopian illusions. She should, first of all, put 
her own house in order. Then by good diplomacy and friendly support, it 
should not be impossible at the opportune moment to achieve a truly Pan- 
American solution for Bolivia’s need of a Pacific Port, a solution acceptable 
to Peru, Bolivia, and Chile, a solution which will end a resentment of over 
half a century and reéstablish genuine good-neighborly relations between 
the Latin American sister republics on the Pacific, Bolivia and Chile. 

Joser L. Kunz 
Of the Board of Editors 


International Tribunals Past and Future. By Manley O. Hudson. Wash- 
ington: Carnegie Endowment for International Peace and Brookings 
Institution; 1944. Pp. xii, 287. Appendix. Index. $2.50. 

This book, says the author, is an attempt to summarize the experiences of 
international tribunals and to apply what is to be learned from that experi- 
ence to the immediate problems with which the world is or may be faced. It 
contains, besides a short Introduction on the ‘‘ Evolution of International 
Tribunals,’ and some “Conclusions,” two main divisions, one dealing with 
general problems which experience has so far brought to light, and the other 
with specific problems and suggestions for the future. 

Judge Hudson’s general attitude is one of festina lente, and I suspect that 
one of his main purposes will have been achieved if the reader carries away 
from this book, as he ought to do, two main impressions; firstly, that of the 
greatness of the service which courts can render to international relations, 
and, secondly,—and this is a point less generally appreciated, and the em- 
phasis which Judge Hudson places on it is therefore all the more welcome 
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—that of the limitations on their functions which arise partly from qualities 
inherent in the judicial process itself, and partly too from the nature of the 
relations between states. He rightly insists that to magnify the role of 
courts in international life is certain not only to lead to disappointment, but 
also to impair their usefulness within their proper function. 

Probably the most difficult of the unsolved problems of international ad- 
judication is to find some easily applicable test for distinguishing the dis- 
putes for which that procedure is genuinely appropriate, and which it is 
therefore reasonable to hope that states will eventually be brought to agree 
to submit to courts as a matter of course, from those other disputes as to 
which it is not, and never will be, reasonable to look for such a consummation; 
or, in other words, what really is the distinction between so-called justiciable 
and non-justiciable disputes? For we are doing no service to the cause of 
international adjudication if, in Judge Hudson’s words, we expect it ‘‘to 
relieve politicians of their responsibilities,” if, in short, we imagine that even 
a perfected international judicial organization could ever much reduce, far 
less supersede, the functions of diplomacy in the disposal of disputes. We 
recognize instinctively inside the state the need for a variety of methods for 
dealing with disputes, and the need is certainly not less peremptory in the 
disputes of states. Judge Hudson evidently thinks, and in this the present 
reviewer heartily agrees with him, that Article 15 of the League Covenant 
has indicated the lines on which we can hope to make progress. 

Judge Hudson is very conscious of those numerous practical difficulties 
which are so often airily overlooked by those who have had no first-hand 
experience with international courts,—difficulties of finance, administra- 
tion, and the like,—and he is on the whole sceptical of the wisdom of most 
of the extensions of judicial organisation which have been suggested from 
time to time, such as an international prize court, an international criminal 
court, or special courts for international claims, loans, or commercial dis- 
putes. Altogether this is certainly a book which no one who desires to know 
what international courts have done, do now, or can reasonably be expected 
to do in the post-war world, can afford to neglect. 


JAMES L. BRIERLY 
Oxford University 


The United States and the World Court. By Denna Frank Fleming. Garden 
City: Doubleday, Doran; 1945. Pp. 206. Index. $2.00. 


This little book, describing the vain fight for the entrance of this country 
into the Permanent Court of International Justice, appears at a most oppor- 
tune moment, for the Senate will soon have another chance to decide on this 
crucial matter. While the book covers rather familiar ground, never has the 
story of the long struggle over the Court issue been so completely nor so 
eloquently described. The interest of the book is heightened without injury 
to its scholarship by the parti pris of the author, as illustrated by this passage 
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in the Preface: ‘‘This book is a continuation of the author’s studies of the 
handling of treaties for peace by the United States Senate. It is critical of 
the Senate’s long-established ways of killing peace treaties, . . . of its 
glacial pace in considering them, of its deadly habit of trying to ‘perfect’ 
great multilateral treaties for our benefit alone, of its scientific technique 
for slowly carving the life out of peace machinery by ‘reservations,’ of its 
egotism in assuming obedience to its sovereign will by the governments of 
sixty other sovereign nations” (p. 7). And the author puts the following 
all-important questions: ‘‘We have demonstrated our obstructive and de- 
structive powers, but can we build an enduring civilization? And can we 
play our part in an ordered world within the limitations of the noose which 
the Senate’s treaty veto constitutes?” (p. 8). 

In nine well-documented chapters the author discusses the American 
origins of the World Court; the Senate fight against the Versailles Treaty and 
the latter’s defeat; the creation of the Court; the successful fight against it 
under Coolidge in spite of overwhelming popular support; the second Root 
mission; the continued debate in the Senate and successful ‘‘ blitz attack on 
the Court’’; and the escapist attitude of our peacemakers, relying on the 
outlawry of war with its “toothless pledges.”’ In a final chapter, ‘‘ Toward 
the Future,’”’ the author considers four ways to end the present veto power 
of one-third-plus-one of the Senate. These are: 1) a swift constitutional 
amendment; 2) an advance pledge by the Senate to support strong and 
effective organization of the peace; 3) the approval of all controversial inter- 
national agreements by Congressional joint resolutions; and 4) the conduct 
of our foreign affairs through Executive Agreements. 

The first method, abandoning the treaty veto by Constitutional amend- 
ment, is strongly urged by Professor Fleming, and he believes that this would 
not take long if the convention method were used. But the attitude of the 
Senate, as shown by the Connally Resolution, is not very promising, despite 
the fact that it favors by a large majority (85-5) our entrance into a ‘‘ general 
international organization.’’ For it expressly states that such action can 
only be taken by means of a treaty regularly approved by the Senate by a 
two-thirds vote. But it is still possible, in line with certain precedents, 
notably our entrance into the International Labor Organization, to join the 
new world organization by a mere joint resolution, although there is danger 
that the ‘‘courts may some day look hard at the letter of the Constitution 
and invalidate some international action not authorized by ‘treaty’’’ (p. 
178). There still remains one more method: the Executive Agreement. If 
absolutely necessary, our entrance into the new world organization could, 
in the author’s opinion, be effected in this way. In short, if the Senate re- 
mains adamant, it can and will, he thinks, be by-passed, for ‘‘the life of this 
nation must go on, and the urgent business of building a world society pro- 
ceed”’ (p. 183). 


Of the Board of Editors 


JOHN B. WHITTON 
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Missions Diplomatiques et Consulaires. Tome I. By Raoul Rouzier. 

Port-au-Prince: Imprimerie de 1’Etat; 1944(?). Pp. viii, 205. 

This is an interesting and useful guide for diplomats and consuls. A 
curious mélange, composed of bits of diplomatic history, a little international 
law, and excellent practical advice culled from noted authorities or taken 
from M. Rouzier’s own rich experience as consul-general and chef de protocole, 
it is particularly recommended to candidates for the foreign service in this 
or other countries. The author’s candor is refreshing: ‘‘ This book is neither 
a treatise on international law nor a course in diplomacy. It is a guide and 
nothing more. Moreover, in its preparation we have not hesitated to do 
exactly like other authors who have drawn generously upon the works of 
their predecessors.” 

There is much valuable information in the book, all the way from how the 
ambassador should place his guests at a formal dinner to a discussion of the 
qualities of the ideal diplomat. The treatment of matters of international 
law is of uneven quality; only two pages are devoted to the interpretation 
of treaties, and while the subject of arbitration receives sixteen pages, the 
Permanent Court of International Justice is completely neglected. Most of 
the authorities cited are French, and not the most recent at that, while 
highly pertinent works in English are not referred to at all. For instance, 
the Harvard Research volumes on diplomatic immunities and on consuls 
would have been most helpful, and it seems odd that the author should dis- 
cuss the protection of nationals without using Borchard's leading work, 
The Diplomatic Protection of Citizens Abroad. It is to be hoped that Tome 
II will contain an index, and that citations will be fully and correctly given. 
But despite certain obvious defects, this book, for the reasons already stated, 
is as it purports to be an excellent guide, and deserves a place in the libraries 
of diplomats and consuls generally. 

JoHN B. WHITTON 
Of the Board of Editors 


The Problem of Inter-American Organization. By M. Margaret Ball. Stan- 
ford: Stanford University Press; 1944. Pp. viii, 117. Appendix. Index. 
$2.00. 


In years past students of international organization have pointed to sev- 
eral weaknesses in the union of the American states, such as the professed 
refusal to permit action in the political field, the extreme delays incident to 
international legislation or the conclusion of multipartite conventions, the 
lack of enforcement machinery or procedure, and other similar items. They 
were usually told by apologists for the Pan-American system that they 
greatly exaggerated these defects and that even if these defects did exist 
they were not important. Two current developments, recent in origin but 
apparently very strong, tend to rectify this picture: the chronic weaknesses 
of the Pan-American system are being admitted—in lieu of rhapsodies over 
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the beauties of these weaknesses—, and steps are being taken to cure them— 
with the result of finding them somewhat incurable.’ 

The present study presents an excellent if unoriginal analysis of the under- 
lying elements of the Pan-American system, the standard theories concerning 
its organization and operation, and its needs or inadequacies. Some very 
sound suggestions are offered for remedying the latter although this is not 
the primary purpose of the study. It should be read with Miss Ruth D, 
Masters’ recent majesterial Handbook of International Organization in the 
Americas * at hand, however, in order to complete the factual picture on the 
institutional side, including semi-official and private organizations. And 
it should face more frankly than it does the possibly insuperable difficulties 
in the way of active and effective international organization and administra- 
tion in this hemisphere created by conditions in the Latin-American countries 
themselves and by the tremendous disparity between them and the United 
States, the sole Great Power in the system. 


NOTES 


Le développement de la presse et son influence sur la responsabilité interna- 
tionale de L’Etat. By Raymond Christinger. Lausanne: Roth; 1944. Pp. 
155. In spite of the difficulties inherent in an attempt to carry on scientific 
research on so complex a subject in war time, the author of this volume has 
made a valuable contribution to the analysis of the role of the press in world 
affairs, and the responsibility of the State for its activities. The political 
influence of the press has become so great in the course of the last century 
that almost every state has tried to utilize it as a diplomatic weapon. It 
has become useful not only as a source of information and as a barometer 
of public opinion but also as a means of gaining friends at home and abroad 
and of paving the way for future action, diplomatic or military. Indeed 
the author thinks that the influence of the press is today so great “‘that it is 
difficult to permit, in a society of peaceful states, a press which by its atti- 
tude may compromise the efforts of the governments for the organization of 
peace.””’ When a newspaper endangers peace the state cannot remain in- 
different, for failure to curb such journalistic activities might imply official 
approval. 

Thus the state is constrained to follow closely all that its newspapers are 
printing lest they deliberately or unintentionally create international mis- 
understanding. Yet where freedom of the press prevails the state can not 
be held responsible legally for every newspaper article or all constitutional 
liberties would soon vanish since no government can prevent the detrimental 
effects of journalistic language without exercising rigid censorship controls. 
On the other hand, if a state leaves its press free to compromise good rela- 
tions between nations, those damaged may well hold it responsible. The 
author thinks it may be necessary to establish some means of compelling 
such states to restore the international harmony menaced by their press. 
He points out that juridical controls are still very imperfect: even the League 
of Nations failed to meet this issue squarely, and never clarified the concept 
of the responsibility of journalists in international matters. 

1 See article by M. Canyes, above, p. 504. 

? Listed below, p. 642. 
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The author compares three major types of press regimes: complete free- 
dom, regulation, and state operation. He cites Great Britain, the United 
States, and Switzerland as countries with a free press, Fascist Italy as the 
best example of state regulation, and the USSR as the clearest case of a state 
press, Where journalists are functionaries of the State. Switzerland, because 
of her permanent neutrality, has special problems, discussed at some length 
by this Swiss scholar in several interesting sections of his book. Mr. Christ- 
inger’s analysis is a provocative one and merits careful consideration both 
from the point of view of freedom of the press and from that of the evolution 
of the rules of international law concerning the responsibility of the state. 

HELEN Dwicut 
American Association of University Women 


A Dynamic World Order. By the Rt. Rev. Msgr. Donald A. MacLean. 
Milwaukee: Bruce; 1945. Pp. xii, 235, Appendix. Index. $2.50. The 
eatholicity of this volume is its own justification. The author, a sound 
scholar and member of the American Society of International Law, is also a 
generous humorist as well as a faithful warrior in the church militant. His 
comprehensive grasp of world affairs reinforces his accurate knowledge and 
interpretation of the official pronouncements of the Catholic Church con- 
cerning a dynamic world order. 

The basic thesis of Dr. MacLean is that ‘‘ The unshaken foundation of all 
humane, moral, and juridical order is belief in God. Take away this basis 
and all moral law collapses, and there inevitably ensues the destruction of 
peoples, families, and states, as well as the corroding of all social order and 
civilization.’’ On the subject of the nature of peace Monsignor MacLean 
quotes St. Thomas Aquinas: “Peace is the work of justice indirectly in so 


far as justice removes the obstacles to peace, but it is the work of charity 
directly, since charity of its very nature ensures peace.’’ He sustains his 
thesis with great learning and clarity. His specific constructive suggestions 
for world peace deserve the most thoughtful consideration and respect. 

This book is a most stimulating and refreshing antidote to the deadening 
philosophy of the economic determinists and of those who seek a mechanistic 
solution for the world’s ills. 


Puitip MARSHALL BROWN 
Of the Board of Editors 


Problems of the Postwar World. A Symposium on Postwar Problems. 
Edited by Thomas C. T. McCormick. New York: McGraw-Hill; 1945. 
Pp. viii, 526. Index. $3.75. The contributions to this symposium are 
made principally by members of the faculty of the Division of the Social 
Studies at the University of Wisconsin. The papers of Part I treat of Eco- 
nomic Policy. Part II is entitled ‘‘Government and Society.” It is with 
Part III, ‘International Relations,” that we are chiefly concerned. 

Harold W. Stoke discusses the New Nationalism in the light of the drift 
toward collectivized states. He believes that this tendency transforms the 
economic, social, and cultural relations of states into matters of political 
significance (p. 271). Thus for example he points out that measures such 
as the reciprocal trade agreements negotiated ostensibly to spur international 
trade have been ‘‘absorbed as a part of the political arsenal of the United 
States” (p. 274). He discusses the part which science plays in promoting 
nationalism by giving rise to new fears through the possible application of 
new discoveries to warfare. His paper suggests some new lines of thought 
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although frequently identifying ‘‘nationalism”’ with the protection of “na- 
tional interest.”’ 

Our colleague Pitman B. Potter entitled his contribution “The League, 
a League, or What?’’ His long experience at close range with the old League 
in action has served him well in being able to set forth its merits and its 
defects in the light of the new political scene. He rightly reiterates that 
“it was not so much a failure of the League system as of the members to 
use it’”’ (p. 304). He is well aware that national politics both here and 
abroad prevented any attempt to revive and reform the old League. He 
points out certain essentials necessary for effective organized international 
codperation and he believes that the international community cannot afford 
to dispense with such organization today or in the future. 

H. Donaldson Jordan of Clark University presents a postwar preview of 
American-British Relations and Selig Perlman of Wisconsin does the same 
for Russian-American Relations. The former would rely for continued 
good understanding upon the political identity of interests between Great 
Britain and the United States while the latter emphasizes the economic re- 
quirements of Russia to draw her into closer relations with us. Howard 
Becker and Hans H. Gerth, both of Wisconsin, have chapters on problems 
related to the occupation of Germany. Far Eastern questions are discussed 
by Frederic A. Ogg of Wisconsin and Inter-American problems by Russell H. 
Fitzgibbon of California. The symposium closes with H. Gordon Skilling’s 
chapter on ‘‘Canada: Good Neighbor to the North.” 

We have mentioned only the papers within the direct field of international 
relations and not those dealing with economic and social policy. The latter 
may indeed be deemed correlative, according to the view of Secretary Stet- 
tinius, as expressed in his broadcast address of May 28, 1945, that ‘“‘the 
next decade is not likely to be the enforcement of peace, but the preparation 
of the economic and social basis for peace.”” The symposium is scholarly and 
objective throughout. 

ArTHUR K. KuHN 
Of the Board of Editors 


Crossroads of Two Continents. By Feliks Gross. New York: Columbia 
University Press; 1945. Pp. x, 162. Maps. Index. $2.00. The author 
of this volume, a Pole, born as an Austrian citizen in 1906 in the old and 
beautiful city of Cracow, where he pursued his University studies, was later 
a graduate student in Paris and in 1939 visiting lecturer at the London School 
of Economics. He had been for twenty years active in the Polish labor 
movement. From occupied Poland he escaped to this country, representing 
the Polish underground. In 1944 he was appointed lecturer at New York 
University and is also the editor of ‘‘ New Europe.” 

On the basis of an excellent knowledge of European problems and a rich 
personal experience, he presents in this small volume the history of proposals 
for a federal solution of Central and Eastern Europe and his own proposals 
forthe future. Asasource of information the book is valuable. The history 
of these ideas from 1848 to 1918, and of the attempts in the inter-war period 
of the Little Entente, the Tardieu plan of 1932, the Austro-Italian-Hungarian 
group under the treaty of 1934, of the Balkan Entente, of the Baltic Entente, 
is given. The author is not in favor of the revival of such purely political 
alliances which he correctly considers to have been failures. He wants a real 
federationist movement. He relates developments since 1939: the proposals 
of a post-war Czechoslovak-Polish federation of 1940 and 1942, the 1942 
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agreement between Greece and Yugoslavia for the constitution of a Balkan 
Union, and later proposals of which the Report by the Danubian Club in 
London of October, 1943, is by far the most detailed. In an Appendix (pp. 
87-137) thirteen documents, from the Masaryk Declaration of 1918 to the 
above-named Report of 1943, are fully reprinted, followed by a valuable 
bibliography (pp. 139-153) of recent literature on plans for Central and 
Eastern Europe. 

The author, democrat and socialist, prefers a federation of Albania, Aus- 
tria, Bulgaria, Czechoslovakia, Greece, Hungary, Yugoslavia, Rumania, 
Poland, and the Baltic Republics in one East-Central European Federation, 
or, if this is not possible, in two or three federations. His postulates are: no 
arbitrary combinations of alliances, but integral and democratic federalism; 
no pan-slavist tendency; no single country to be allowed to dominate the 
federation; democratic system within all the states; internal federalization 
(e.g. in Yugoslavia) ; cultural federalization (full protection of national minor- 
ities through territorial or cultural autonomy); social federalization through 
land distribution, social justice, and social security; finally economic federal- 
ization through a customs union and common economic planning. 

The author opposes a direct Pan-European system as envisaged by 
Coudenhove-Kalergi, but wants a European Union composed of sub-unions: 
the Eastern-Central European, a Scandinavian Federation, a ‘‘ Latin bloe,”’ 
Belgium and Holland directly connected with Britain, whereas Germany 
remains completely isolated and under control. This European Federation 
must have strong ties with Britain, as exhausted and weak France is unfit for 
leadership, and with the U.S.S.R. He pleads for good relations with the 
Soviet Union, but is opposed to Russian domination and even to a Russian 
sphere of influence in Eastern and Central Europe. The whole Euro- 
pean Union has again to be fitted into the new world-wide international 
organization. 

As to the author’s proposal this reviewer is skeptical. The author himself 
concedes that the international situation is not favorable to the realization of 
his ideas, that the chances have deteriorated since 1943, as the Soviet Union 
is opposed to any federation of small states in Eastern and Central Europe. 
He reluctantly admits that the Baltic Republics have definitively disap- 
peared from the map as independent states. Russia’s resistance to ideas 
such as the author’s is shown by her haste in more or less unilaterally setting 
up a cordon sanitaire a rebours and by the fact that all the new “friendly” 
governments from Helsinki to Vienna and Yugoslavia have Communists 
either at the top (Marshall Tito, Lublin Government) or in the all-important 
posts of the interior, education, and propaganda. 

The author further underestimates the enormous differences between the 
countries which he wants to federate, especially between Eastern and Central 
Europe. Contrary to his opinion on p. 9, what greater difference could there 
be than between a Viennese and a Macedonian inhabitant of Skoplje, be- 
tween a progressive, democratic, Czech bourgeois and an illiterate, barefoot 
Ruthenian peasant of Podwoloczyska? 

The author admits that his program constitutes a tremendous task and 
that it can be realized only through the peoples themselves. Has the war 
really done away with the tremendous nationalism, the bitter feelings be- 
tween Czechs and Poles, Czechs and Magyars, Magyars and Rumanians, 
even between Serbs and Croatians? As a long-range plan, the exclusion of 
Germany, although now psychologically only too well understandable, is a 
basic weakness. 
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This reviewer naturally wishes Europe well but his intimate knowledge and 
experience of things European makes him rather pessimistic about the future 
of this unhappy Continent. 

Joser L. Kunz 
Of the Board of Editors 


Prejudice: Japanese-Americans, Symbol of Racial Intolerance. By Carey 
MeWilliams. Boston: Little, Brown; 1944. Pp. ix, 337. Index. $3.00. 
About two years ago Carey McWilliams wrote Brothers Under the Skin, 
in which he discussed the treatment accorded to racial minorities in the 
United States with lucidity, with frankness and with authority backed up 
by facts and figures which could not be controverted. From these facts he 
drew certain grim conclusions in the field of international relations—notably 
that there can be no real prospect of international peace in the long run 
unless white men abandon their racial imperialism—and pleaded that the 
United States should accord, in actual practice, equality before law for all 
racial elements within its borders. 

Mr. McWilliams, with a fellowship from the John Simon Guggenheim 
Foundation and at the request of the American Council of the Institute of 
Pacific Relations, carried on further extensive researches concerning the 
‘racial war,” often silent and hidden, but bitter and unrelenting, against 
the Japanese in America and concerning recent developments regarding the 
actual status of American-born Japanese—American citizens in legal prin- 
ciple—and Japanese aliens who cannot become citizens of the United States, 
even if they so desire, since ‘“‘the days of Pearl Harbor.” The result of this 
study is the book under review. 

In his chapter “‘The California-Japanese War (1900—-1941),”’ the author 
presents one of the best concise and factual discussions available regarding 
one of the root causes of the present American-Japanese war. He disproves 
the contention that the Japanese-Americans lowered the standard of living 
of the Californians and establishes the fact that the labor of the Japanese 
in the development of marsh lands and desert lands has, on the contrary, 
enriched the State and helped in the development of agricultural products 
which has benefited the people of the whole country. He also establishes 
the fact that, although the Asiatic Exclusion Act was promoted by Call- 
fornians, “‘it is also a matter of record that the racist views of some eminent 
sociologists such as Prof. E. A. Ross, Madison Grant, Lothrop Stoddard, 
and Henry Fairchild Osborn were influential in securing passage of the act” 
(p. 67). It is impossible to escape the conclusion that the American atti- 
tude towards Japanese immigration has had a major influence on the rela- 
tionship of the two countries. It provided the Japanese militarists material 
with which to carry on anti-European and anti-American and at the same 
time Pan-Asian propaganda with effectiveness not only in Japan but all 
over Asia. This is an unpleasant truth often glossed over by American 
scholars (p. 68). 

The rest of the work is devoted to ‘‘evacuation of the Japanese from the 
Pacific Coast States,” establishment of relocation camps, the problems of 
their resettlement, and the difficult problems of the future for these Japanese- 
Americans who are victims of race prejudice. Mr. McWilliams argues that 
if the Japanese in Hawaii did not prove to be a military menace and were 
not sent to detention camps, but, on the contrary, have contributed their 
share towards the victory of the American cause, then the wholesale up- 
rooting of the Japanese from California and other Pacific Coast States, on 
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the ground of military necessity, is untenable. He discloses some of the 
unsavory political reasons for the action taken which will be of great interest 
to students of the internal politics of the State of California with its bearing 
on the national and international politics of the United States. To be sure, 
war makes for harsh measures; but unfortunately we cannot justify the 
evacuation of the West Coast Japanese even asa war measure. This conten- 
tion of the author has been strengthened by the opinion of Dr. Robert Red- 
field: ‘It is doubtful if any deprivation of civil rights so sweeping and cate- 
goric as this has ever been performed under the war powers and justified by 
our courts.” The very core of the problem “‘lies in the fact that the evacua- 
tion and confinement were done on racial basis.’”” The author then con- 
tends that ‘‘A precedent of the gravest possible significance has been estab- 
lished in ordering the removal and internment of this one racial minority. 
.. » For perhaps the first time in our national history the Federal Govern- 
ment has singled out for particularly harsh treatment a section of our popu- 
lation and has based the discrimination solely on racial ground (more accu- 
rately, perhaps, on the ground of ancestry)” (pp. 4-5). 

The author gives full measure of praise to the American officials for their 
sympathetic and efficient handling of a most difficult job in the relocation 
centres and gives some of the details as to how the Japanese themselves con- 
tributed largely to the success of the action and also how they aided the 
efforts in relieving food shortages as agricultural laborers. The author gives 
a detailed account of what has happened to the property of the vast majority 
of the Japanese who were forced to leave their homes and come to the fol- 
lowing conclusion (pp. 138-139): 


Even after evacuation was a foregone conclusion, the Federal Govern- 
ment failed to set up any satisfactory system of property custodianship. 
The Government agencies to which were delegated responsibility in the 
matter in most cases either tried to evade this responsibility or joined in 
pressuring the Japanese to dispose of their holdings quickly and in a 
haphazard fashion. The grossest impositions were practised upon the 
Japanese, ranging from petty chiseling to large-scale fraud. 


The agitation against allowing the Japanese-Americans to return to their 
own homes in the Pacific Coast States and thus depriving large numbers of 
American citizens of their birthright is motivated by racial prejudice and 
sordid economic greed. 

Problems of racial and religious minorities in the United States, gener- 
ally based upon discriminatory practices, do not receive adequate attention 
from those Americans who are deeply interested in world security and a 
new world order based on Justice, Freedom, and Equality. For this very 
reason, Mr. McWilliams’s courageous and thought-provoking work should be 
read by all who are interested in preserving American democracy in its true 
spirit. The author makes the plea that if we are fighting against Nazism 
and to uphold the sacred rights of man then we must not deprive, through 
legal sanctions of dubious character, or by mob violence, American citizens 
of Japanese ancestry or any minority group of their inalienable rights. 


TARAKNATH Das 
The College of the City of New York 


Solution in Asia. By Owen Lattimore. Boston: Little, Brown; 1945. 
Pp. ix, 214. Index. $2.00. In the post-war world Asia, with nearly a bil- 
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lion people steadily roused by the world-shaking events of the last quarter of 
a century and by revolutionary nationalism (pp. 70-73), the extent of which 
is often minimized and misunderstood by so-called experts, will loom large. 
Various issues involving the political, economic, and cultural emancipation 
of the Asian peoples, including the practice of equality before the law for all 
peoples irrespective of race and color, will have to be solved by enlightened 
statesmanship on the part of powerful Western nations. If they fail to solve 
these issues the world will be faced with another catastrophe of vast 
magnitude. 

Mr. Lattimore, with intimate knowledge of China proper, Mongolia, and 
all the countries of Eastern Asia, in his Solution in Asia discusses various 
problems with keen insight and a sense of American responsibility for the 
New World Order, promising really democratic practices and leading to 
the end of colonial imperialism in Asia. The importance of this small 
volume can be measured by the subjects discussed with courage and con- 
viction: 1. Importance of Asia in War and Politics; 2. Japan, Exponent of 
Cut-rate Imperialism; 3. Revolution and Nationalism in China; 4. China’s 
Party Politics; 5. War, Prestige, and Politics; 6. The Politics of Attraction; 
7. Political Nature of Security; 8. An American Policy in Asia. It is written 
in clear and vigorous language and scholars as well as laymen will find it to 
be stimulating and instructive. 

The chapter on “ Politics of Attraction”’ is highly suggestive and valuable. 
The author makes it clear that at the present time Russia, America, and 
China for various reasons are points of attraction to the peoples of Asia. 
The peoples of Asia were attracted to Russia because ‘‘they wanted to escape 
from colonial subjection. They wished the Russians well because the na- 
tions which were hostile to the emancipation of colonies were also hostile to 
Russia.” With the growth of military and economic power (industrial 
development), as demonstrated by her success in World War II, Russia’s 
power of attraction has been augmented. If China can demonstrate her 
ability to develop a strong unified state and bring about technological revo- 
lution and champion the cause of Asian Freedom and the rights of minorities 
within her vast domain her power of attraction also will grow and it may be 
expected that East Asia will rally to her leadership. America does not 
favor colonial imperialism. This has been demonstrated by her policy in 
the Philippines and towards other Asian peoples. This has made America 
popular and respected in all Asia. But if America, directly or indirectly, 
supports the colonial Powers of Europe in their policy of keeping the peoples 
of Asia under subjection she will lose her power of attraction which will be 
detrimental to the interests of the American and Asian peoples and their 
security. From this point of view Mr. Lattimore urges that America should 
adopt a definite policy of ‘“‘rapid emancipation” of all colonial peoples in 
Asia. 

As in the past so in the future Asia will become the most significant factor 
in world politics. Mr. Lattimore closes his book with the following passage 
which may well serve as food for thought for American statesmen: 


Asia will largely determine the degree to which the capitalist and the 
collectivist world can coéperate. The value and significance of freedom 
for newly free peoples will also be put to the proof first and foremost in 
Asia. No longer, therefore, can we think of Asia simply as an area of 
overflow for our surplus energies. Asia will become, instead, a testing 
ground for all our theories and ways of doing things. Failure in Asia 
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would doom our hopes for a coéperative world order. Success in Asia 
would prove the survival value of post-war world order toward which 
we are working. The time has come to give Asiatic policy a top priority 
in America’s relations with the world. 

TARAKNATH Das 


College of the City of New York 


The Gentlemen Talk of Peace. By William B. Ziff. New York: Mac- 
millan; 1944. Pp. vii, 530. Index. $3.00. Declaring that all plans for 
international organization and world peace “‘ possess the fatal flaw of ignoring 
certain basic facts” and that ‘“‘ without exception, their authors wish to eat 
their cake and have it too” (p. v), Mr. Ziff writes a book which itself dis- 
counts several basic facts. Advancing a ‘‘sound working proposal”’ to re- 
group the countries of the World ‘into a limited number of self-contained 
Power Aggregates, each capable of sustaining itself through its own markets 
and resources”’ (p. 454), he apparently identifies economic grievances as the 
major if not the sole cause of war to the exclusion of several others. Can it 
be demonstrated that Germany or Japan were motivated exclusively or even 
primarily by economic considerations in 1939 and 1941? ‘‘Lebensraum”’ 
was less a cause than an excuse; ‘“‘Hakko-ichiu”’ (Eight Corners under One 
Roof) springs in part from dynastic and political inspiration for world con- 
quest. Nevertheless Mr. Ziff’s belief that the ‘‘three major partners of the 
United Nations” could, if they chose, herd the States of the World into five 
Power Aggregates approximates the fact, to which ‘‘the remaining states of 
the world would have no other choice than to adjust themselves”’ (p. 455). 
A fascinating partition of the World into five regions (pp. 456-505) envisages 
a United Europe (west of Russia, north of Lake Chad and the Niger River in 
Africa, and east of the Tigris River in Asia Minor); the Soviet Union (east of 
the Carpathian Mountains and north of a corridor to the Persian Gulf); a 
United Orient (comprising the remainder of Asia); a Union of the West 
(including America, Australia, New Zealand, the Philippines and Pacific 
Islands west of Java and Borneo—they being attached to the Soviet Union) ; 
and a provisional negro commonwealth in Africa south of United Europe’s 
African territory. This is advocated as a ‘“‘compromise between the ideal of 
international society and the existing era of international discord and dis- 
order” (p. 506), in which each region ‘‘ would have all the attributes of the 
universal state and would be that state in miniature.”” They must be 
“bound together in some sort of loose union” (p. 511) with a permanent 
capital on some island “‘such as St. Helena”’ (p. 513) and possessing no police 
power beyond that needed to maintain order on that island. 

It is anticipated that there ‘‘ would be no investment by any of the Power 
Aggregates in each other’s territories’ (p. 513), such as ‘‘ American owner- 
ship of Arabian oil or Chinese airways” (p. 514), existing alien ownerships 
being liquidated by the World Court. ‘Trade would be kept in balance 
for each fiscal period . . . the sole criterion in all large-scale international 
business being the value of the materials involved and the relative energy- 
hours required to produce and transport them” (p. 515). Racial and cul- 
tural problems would dissolve with the erasure of present political bound- 
aries; “‘ancient points of pressure and historic antagonisms” should be 
remedied with “the same genuine concentration of forces utilized by gov- 
ernments in the critical moments of war” (p. 518), by processes of social 
engineering which fit in ‘‘with the premises of a workaday world in a tech- 
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nical age”’ (p. 519). There is much to commend this project to seekers for 
peace who can bring themselves to believe that the resultant regions would 
be codperative rather than combative and that their components would be 
reconciled to such status as is assigned to them. The history of mankind 
offers little basis for optimism, however,—or is it contemplated that peoples 
and nationalities are to be kept in line by force? 


W. Leon GopsHALL 
Lehigh University 


The Common Interest in International Economic Organization. By J. B. 
Condliffe and A. Stevenson. Montreal: International Labor Office; 1944. 
Pp. vi, 135. Appendix. Index. $1.00. At its last session in Philadelphia 
(April-May, 1944) the International Labor Conference adopted a resolution 
“recognizing that a satisfactory international monetary system is essential 
to the full development of mutually advantageous economic relations be- 


tween nations . . . , noting that imports of capital will be needed for re- 
construction, development, and the raising of living standards in many 
countries . . . , recognizing the great contributions which the international 


exchange of goods and services can make to higher living standards and to 
high levels of employment.” 

Messrs. Condliffe and Stevenson have undertaken here the task of pre- 
senting the case for an expanding volume of world trade, for a workable 
international monetary mechanism, and for international capital movements, 
in the name of the International Labor Organization. They list as the ob- 
jectives of post-war planning: full employment, social security, economic 
development, and with an excusable tour-de-force of substituting means for 
ends, international collaboration. Within the ideological framework of 
these general objectives, and within the institutional framework of monopo- 
listic competition characterized by large-scale production, concentration of 
economic power—through monopolies and codperating organizations na- 
tionally, and cartel agreements and commodity controls internationally— 
the place of international economic intercourse is examined and restated in 
refreshingly novel terms. 

The new element in the approach flows from the emphasis placed on the 
necessity of measures of economic policy which are essential for the attain- 
ment of the benefits of a large volume of economic intercourse in an economic 
environment which is characterized by a constantly increasing area of norma- 
tive interference (which, to be sure, may take the place of private controls). 
Thus, the classical free-trade position with its promise of automatic self- 
regulation is modernized and fitted into a societal arrangement which be- 
comes more and more subject to controls. The authors make it adequately 
clear that in their opinion the rigidities and controls of existing economic 
systems are not, per se, disadvantageous to the international exchange of 
goods and services. They result in a limitation of international flows only 
if they are restrictive, either by design (which would be a ‘“‘wrong’’ policy), 
or by the perpetuation of policies which were originally conceived as tem- 
porary corrective measures. 

In one important respect the book goes one step further than other treatises 
on the same subject: in order to avoid disturbances in the sphere of inter- 
national economic interaction, and to assure the successful operation of 
economic policies on the national level, it is necessary to codrdinate national 
policies of high-level employment. It is proposed (p. 93) that this be done 
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through “‘international arrangements” which, by implication, would become 
the main task of the Economic Council of the new international organiza- 
tion. It is interesting to observe that this problem of “codrdination”’ 
emerges gradually in contemporary economic contemplations of a theoretical 
and normative nature as the most important premise of successful action. 
The recent League of Nations study on the problems of the transition from 
war to peace (League of Nations, Economic and Financial Section: The 
Transition from War to Peace Economy, Part I, 1943) pleads for the coérdina- 
tion of the relaxation of war controls. The current discussion on the inter- 
pretation of the authority of the International Fund under the Bretton 
Woods agreements is, in essence, a controversy about the permissibility of 
unilateral full-employment policies. In the light of this discussion one may 
well argue that the basic issue, as yet, is not the international codrdination 
of full-employment policies but the recognition of a sustained high level of 
employment as a primary objective of national policies, particularly in the 
United States. 

The only minor flaw in the book worth mentioning is the rather non- 
committal ‘‘explanation”’ of cyclical unemployment as the result ‘‘of a 
breakdown in price relationships impeding the exchange of goods and serv- 
ices.”’ This colorless phrase is the more unnecessary since the authors show 
later (p. 97) when they deal with the fluctuations in the rate of private in- 
vestments that they know exactly what they have in mind. 

J. Hans ADLER 
Washington 


International Cartels in the Postwar World. By J. Anton deHaas. Wash- 
ington: American Enterprise Association; 1944. Pp.50. Appendix. $.50. 
Professor deHaas discusses in his interesting and stimulating study current 
conceptions and misconceptions about codperation of private entrepreneurs 
(and governments) in the marketing of commodities in international trade. 
The author attributes the violent opposition against international market 
controls to a set of unfounded assumptions, political and economic, which he 
considers onesided and not supported by a comprehensive empirical inves- 
tigation. In the opinion of Mr. deHaas a cartel, like other organized 
agglomerations of social power, may be used for either socially undesirable 
or desirable purposes. Under proper regulation, national and international, 
it may become a workable organizational pattern for the moderation of 
business fluctuations and to serve balanced expansion of world trade. ‘The 
author regards coérdination of activities in international economic inter- 
course, by agreements of private entrepreneurs or governments, as the only 
possible course if unregulated chaos is to be avoided. He does not deny 
that cartel members occasionally abused economic power in the past. How- 
ever, he does not conclude that such abuses are inherent in international 
market codperation. He suggests that ‘“‘no agreement be made except with 
the full knowledge of the government cartel commission and always subject 
to its approval.” An adequate critical review of Professor deHaas’ little 
study would require space almost transcending the extent of his thought- 
provoking work. The student of international relations who is conversant 
with customary treatments of this subject will find here a different approach 
to the important problem of international cartels. 

Ervin HEXNER 
The University of North Carolina 
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Political Handbook of the World. By Walter H. Mallory, ed., 1945. New 
York: Harper; 1945. Pp. vi, 197. $2.75. This well-established and gen- 
erally valuable reference work has been brought up to date, giving the major 
skeleton facts concerning governments, parliament, parties, and the press in 
the countries of the world as of January 1, 1945. Brief quotations from 
constitutions and other important laws are included. As usual the data are 
based on both official and private sources which are not cited but which the 
editor considers reliable. 

A few questions may be raised in an effort to offer helpful criticism. The 
statement that the National Socialist Party, ‘‘demanded particularly the 
abrogation of the Versailles Treaty, equality of armaments, and the eventual 
union of all Germanic peoples in one German State”’ (p. 71), appears to be 
something of an understatement of its admittedly ‘‘aggressive nationalistic 
policy.”” Possibly this statement was taken over unchanged from some edi- 
tion published prior to 1938. We would hate to have an editorial writer— 
or a student—depend on that characterization. And is “geographical” an 
adequate description of the ‘character’ (p. 72) of Karl Haushofer’s Zeit- 
schrift fiir Geopolitik? Further, the designation of the Speaker of the House 
of Commons as “Conservative” (p. 74) is misleading since it is his tradi- 
tional duty to be absolutely non-partisan. Although the Third Interna- 
tional has been abolished its ‘‘ British section”’ is still listed (p. 77) as the 
publisher of the London Daily Worker. 

Several countries previously listed but overrun by the armies of the Axis 
have been omitted in this edition on the ground that “their status will not be 
finally determined until the end of the war’ (Foreword). Why should 
Ethiopia be listed among them? 

In spite of these questions and possibly others of a similar nature, we are 
grateful for this helpful compendium. 

JOHN Brown Mason 
Washington 


The Jewish Refugee. By Arieh Tartakower and Kurt R. Grossmann. 
New York: Institute of Jewish Affairs of the American Jewish Congress and 
World Jewish Congress; 1944. Pp. xiii, 676. Appendixes. Index. $5.00. 
This is the story of the Jewish refugee—a dispassionate and objective record 
of the millions of Jews who were driven out of their own countries, losing 
thereby both their properties and their professional positions. It is, at the 
same time, the story of the lack of understanding and callousness of govern- 
ments which closed the doors of their countries in the face of people in deadly 
danger. Another aspect—and not the least important—of the mentality of 
appeasement is revealed, a chapter which is not yet closed by any means. 
The complete failure of intergovernmental efforts to aid the refugees,—the 
Office of High Commissioner for Refugees, the Evian and the Bermuda Con- 
ferences,—is described. 

The authors tell first about the Jewish refugees during and after World 
WarlI. The bulk of the book deals with the various countries of refuge and 
settlement, each of them in a special chapter. Palestine is reported upon 
first. One of the most horrifying accounts appears in this chapter. ‘The 
authors compiled a list of 28 ships in which Jewish refugees tried to migrate 
to Palestine ‘‘illegally”’ in 1939 and 1940. The list starts with a Greek boat 
carrying 700 passengers—this boat was fired at by the English. The unfor- 
tunate Struma, which sank with 700 passengers, but two of them surviving, 
is mentioned. The list ends: “Two unknown boats, 3000 passengers; fate of 
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boats unknown.” The chapter on France, written by Henri Sinder, gives a 
vivid account of the atrocities committed by the Vichy Government. In the 
chapter on Great Britain the laws and regulations pertaining to aliens and 
refugees are presented. There is also a statistical chapter though the 
authors admit that some of the statistics may not be completely reliable. 
The enormous efforts and achievements of private Jewish organizations 
form the topic of another chapter. In the last chapter possible solutions are 
discussed and a new international agency to be created after the war is pro- 
posed. This agency should consist of official representatives of governments 
and should be entrusted with the complete work of repatriation, emigration, 
and colonization; its funds should be contributed by a new League of Nations 
or by all the states. This demand is certainly fully justified. The problem 
of the Jewish refugees is an international problem par excellence, it can never 
be solved by isolated efforts of the single states. The handling of this prob- 
lem will be a precedent-setting test of future international codperation. 

The book would have gained if the presentation had been more condensed 
and repetitions had been avoided. But an imposing array of facts has been 
carefully collected; the bibliography contains nearly 900 items. 

F. ScHREIER 
New York City 
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